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Class 1

�www.BerysLaw.com/cwsl
� Syllabus and class policies
�What are professional ethics?
�A brief history of ethics rules
�Zealous advocacy vs. ethics and personal 
morality



MPRE  http://www.ncbex.org/
� Multistate Professional Responsibility Examination (MPRE)

� National Conference of Bar Examiners
� The MPRE is a 60-question, two-hour-and-five-minute, multiple-choice 
examination administered three times per year at established test centers 
across the country. There are 50 scored and 10 nonscored pretest questions. 

� The purpose of the MPRE is to measure the examinee's knowledge and 
understanding of established standards related to a lawyer's professional 
conduct; the MPRE is not a test to determine an individual's personal ethical 
values. 

� The MPRE is based on the law governing the conduct of lawyers, including 
the American Bar Association (ABA) Model Rules of Professional Conduct 
(MRPC) and the ABA Model Code of Judicial Conduct (CJC), as well as 
controlling constitutional decisions and generally accepted principles 
established in leading federal and state cases and in procedural and 
evidentiary rules.



LLM Program & State Bar 

Requirements

�Everyone has to take the MPRE. There are very 
few jurisdictions where foreign lawyers are 
permitted to take the bar without also taking 
the MPRE in addition to CA and New York (for 
example, Washington, State and Arizona, if 
students have a common law degree).

�Many states test of Ethics in the bar exam as 
well



What Are Professional Ethics?

�Three concepts:
�Morality
�Ethics
�Zealous advocacy

�Where do we find the answers?



Sources of Ethics Authority

�ABA Model Rules of Professional Conduct
�ABA Model Code of Professional 
Responsibility

�ABA Model Code of Judicial Conduct
�California Rules of Professional Conduct
�Other statutes governing lawyers
�Case law
�Bar association opinions on ethical issues



A Brief History of Ethics Rules

�Common law edicts
�32 Canons of Professional Ethics (1908)
�ABA Model Code (1969)
�ABA Model Rules (1983)
�Adopted by most states by 1994
�California among the exceptions



Abraham Lincoln’s Notes for a Law 

Lecture (July 1, 1850)

“There is a vague popular belief that lawyers are necessarily 
dishonest. I say vague, because when we consider to what 
extent confidence and honors are reposed in and conferred 
upon lawyers by the people, it appears improbable that their 
impression of dishonesty is very distinct and vivid. Yet the 
impression is common, almost universal. Let no young man 
choosing the law for a calling for a moment yield to the 
popular belief -- resolve to be honest at all events; and if in 
your own judgment you cannot be an honest lawyer, resolve 
to be honest without being a lawyer. Choose some other 
occupation, rather than one in the choosing of which you do, 
in advance, consent to be a knave.”



Question:
� How can you tell if a lawyer is lying?



Question:
� What do you call 100 lawyers at the bottom of the ocean?



Competence

�ABA Model Rule 1.1 Competence

A lawyer shall provide competent 
representation to a client. Competent 
representation requires the legal knowledge, 
skill, thoroughness and preparation 
reasonably necessary for the representation.



Competence
� Legal Knowledge and Skill

� [1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include the 
relative complexity and specialized nature of the matter, the lawyer's general experience, the lawyer's training and experience in 
the field in question, the preparation and study the lawyer is able to give the matter and whether it is feasible to refer the matter 
to, or associate or consult with, a lawyer of established competence in the field in question. In many instances, the required 
proficiency is that of a general practitioner. Expertise in a particular field of law may be required in some circumstances.

� [2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the
lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important legal 
skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems. Perhaps 
the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that 
necessarily transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly novel field 
through necessary study. Competent representation can also be provided through the association of a lawyer of established 
competence in the field in question.

� [3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily
required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, 
however, assistance should be limited to that reasonably necessary in the circumstances, for ill-considered action under emergency 
conditions can jeopardize the client's interest.

� [4] A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation. This 
applies as well to a lawyer who is appointed as counsel for an unrepresented person. See also Rule 6.2.

� Thoroughness and Preparation

� [5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the problem, 
and use of methods and procedures meeting the standards of competent practitioners. It also includes adequate preparation. The 
required attention and preparation are determined in part by what is at stake; major litigation and complex transactions ordinarily 
require more extensive treatment than matters of lesser complexity and consequence. An agreement between the lawyer and the 
client regarding the scope of the representation may limit the matters for which the lawyer is responsible. See Rule 1.2(c).

� Maintaining Competence

� [6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, engage in 
continuing study and education and comply with all continuing legal education requirements to which the lawyer is subject.



Zealous Advocacy vs. Personal 

Morality

�Tension between the goals of a client-
oriented advocacy system and a society-
based system of morality

�Example—the tobacco lawyers
�Example—turning back the postage stamp 
meter to “make” the deadline



Zealous Advocacy vs. Personal 

Morality

� Clients retain us to meet their needs, not our 
own needs or the needs of society

�Most clients are members of the public who 
expect lawyers in the abstract to be fair-minded 
and evenhanded

� But—for their own lawyer, clients want an 
attorney who will do whatever it takes to win



Zealous Advocacy vs. Personal 

Morality

�How does this tension affect attorneys?
�Name possible problems
�D____________
�A____________
�U____________
�F____________
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What Are Professional Ethics?

� The ethical dilemma of Charles Phillips
�Client confesses in confidence before closing 
arguments

�Attorney Charles Phillips gives an impassioned 
plea for his client’s innocence

�News of the confession leaks; public backlash 
condemns the attorney



What Are Professional Ethics?

�Moral backlash:

Am I simple enough to consider that he who 
defends the guilty, knowing him to be so, forgets 
alike honour and honesty, and is false to God and 
man!



The Charles Phillips Dilemma—

Authorities 

� ABA Model Rule 1.6  (Confidentiality Of Information)

(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to 
carry out the representation or the disclosure is permitted by 
paragraph (b).

(b) [Lists various exceptions, including “to prevent reasonably 
certain death or substantial bodily harm” and “to comply with 
other law or a court order.”]



The Charles Phillips Dilemma—

Authorities 

� California Rule of Professional Conduct 3-100 
(Confidential Information of a Client)

(A) A member shall not reveal information protected from 
disclosure by Business and Professions Code section 6068, 
subdivision (e)(1) without the informed consent of the client, or 
as provided in paragraph (B) of this rule;

(B) A member may, but is not required to, reveal confidential 
information relating to the representation of a client to the extent 
that the member reasonably believes the disclosure is necessary to 
prevent a criminal act that the member reasonably believes is likely 
to result in death of, or substantial bodily harm to, an individual.



The Charles Phillips Dilemma—

Authorities 

� Cal. Bus. & Prof. Code §§§§ 6068(e)

An attorney has a duty:

(1) “[t]o maintain inviolate the confidence, and at every peril to 
himself or herself to preserve the secrets, of his or her client;” 

(2) “Notwithstanding paragraph (1), an attorney may, but is not 
required to, reveal confidential information relating to the 
representation of a client to the extent that the attorney 
reasonably believes the disclosure is necessary to prevent a 
criminal act that the attorney reasonably believes is likely to result 
in death of, or substantial bodily harm to, an individual.”



The Charles Phillips Dilemma—

Authorities 

� ABA Model Rule 3.3(a)  (Candor Toward the Tribunal)

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and not 
disclosed by opposing counsel; or 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s 
client, or a witness called by the lawyer, has offered material evidence and the 
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse 
to offer evidence, other than the testimony of a defendant in a criminal matter, 
that the lawyer reasonably believes is false. 



The Charles Phillips Dilemma—

Authorities 

� California Rule of Professional Conduct 3-700 (Termination 
of Employment)

� Rule 3-700(C) (Permissive Withdrawal) states in pertinent 
part that an attorney may not request permission to 
withdraw from representation unless the client (b) “seeks to 
pursue an illegal course of conduct,” or “(c) insists that the 
member pursue a course of conduct that is illegal or that is 
prohibited under these rules or the State Bar Act.”



Undertaking A Case: Hanging Out 

Your Shingle



� Duty of competence

� Accepting referral fees & sharing representation

� Discipline vs. malpractice—and how to avoid both

� Fiduciary duty

� Are practical legal training and mentoring the key?



ABA Model Rules
� Model Rule 1.1 – Competence

A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, 
skill, thoroughness and preparation reasonably necessary for 
the representation.



California Rules of Professional 

Conduct

� CRPC 3-110—Failing to Act Competently

(A) A member shall not intentionally, recklessly, or repeatedly fail 
to perform legal services with competence.

(B) For purposes of this rule, "competence" in any legal service 
shall mean to apply the 

1) diligence, 
2) learning and skill, and 
3) mental, emotional, and physical ability reasonably 

necessary for the performance of such service. 

(C) If a member does not have sufficient learning and skill when 
the legal service is undertaken, the member may nonetheless 
perform such services competently by 

1) associating with or, where appropriate, professionally 
consulting another lawyer reasonably believed to be 
competent, or 
2) by acquiring sufficient learning and skill before 

performance is required.



ABA Model Rules
� Model Rule 1.3—Diligence

A lawyer shall act with reasonable diligence and promptness 
in representing a client.



ABA Model Rules
� Model Rule 1.5(a)—Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an 
unreasonable amount for expenses. The factors to be considered in determining the 
reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and 
the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the 
services; and

(8) whether the fee is fixed or contingent.



ABA Model Rules
� Model Rule 1.5(b)—Fees

(b) The scope of the representation and the basis or rate of the fee 
and expenses for which the client will be responsible shall be 
communicated to the client, preferably in writing, before or 
within a reasonable time after commencing the representation, 
except when the lawyer will charge a regularly represented client 
on the same basis or rate. Any changes in the basis or rate of the 
fee or expenses shall also be communicated to the client.



ABA Model Rules
� Model Rule 1.5(e)—Fees

(e) A division of a fee between lawyers who are not in 
the same firm may be made only if:

(1) the division is in proportion to the services 
performed by each lawyer or each lawyer assumes joint 
responsibility for the representation; 

(2) the client agrees to the arrangement, including the 
share each lawyer will receive, and the agreement is 
confirmed in writing; and

(3) the total fee is reasonable.



California Rules of Professional 

Conduct

� CRPC 2-200(A)—Financial Arrangements Among 
Lawyers

(A) A member shall not divide a fee for legal services 
with a lawyer who is not a partner of, associate of, or 
shareholder with the member unless:

(1) The client has consented in writing thereto after a full 
disclosure has been made in writing that a division of 
fees will be made and the terms of such division; and 

(2) The total fee charged by all lawyers is not increased
solely by reason of the provision for division of fees and 
is not unconscionable as that term is defined in rule 4-
200. 



California Rules of Professional 

Conduct

� CRPC 2-200(B)—Financial Arrangements Among Lawyers

(B) Except as permitted in paragraph (A) of this rule or rule 2-
300, a member shall not compensate, give, or promise anything of 
value to any lawyer for the purpose of recommending or securing 
employment of the member or the member's law firm by a client, 
or as a reward for having made a recommendation resulting in 
employment of the member or the member's law firm by a client. 
A member's offering of or giving a gift or gratuity to any lawyer 
who has made a recommendation resulting in the employment of 
the member or the member's law firm shall not of itself violate 
this rule, provided that the gift or gratuity was not offered in 
consideration of any promise, agreement, or understanding that 
such a gift or gratuity would be forthcoming or that referrals 
would be made or encouraged in the future.



California Rules of Professional 

Conduct

� CRPC 1-320(A)—Financial Arrangements With Non-Lawyers

A) Neither a member nor a law firm shall directly or indirectly share legal fees with a 
person who is not a lawyer, except that:

(1) An agreement between a member and a law firm, partner, or associate may 
provide for the payment of money after the member's death to the member's estate or 
to one or more specified persons over a reasonable period of time; or 

(2 ) A member or law firm undertaking to complete unfinished legal business of a 
deceased member may pay to the estate of the deceased member or other person 
legally entitled thereto that proportion of the total compensation which fairly 
represents the services rendered by the deceased member; or 

(3) A member or law firm may include non-member employees in a compensation, 
profit-sharing, or retirement plan even though the plan is based in whole or in part on 
a profit-sharing arrangement, if such plan does not circumvent these rules or Business 
and Professions Code section 6000 et seq.; or 

(4) A member may pay a prescribed registration, referral, or participation fee to a 
lawyer referral service established, sponsored, and operated in accordance with the 
State Bar of California's Minimum Standards for a Lawyer Referral Service in 
California. 



Must We Take This Case?



� Wrap-up from last lesson
� How do we best become “competent”

� Must we take this case?
� Moral vs. ethical obligations

� Model Rules 6.1, 6.2, B&P § 6068(h)
� Discussion



ABA Model Code
� ABA Model Rules, Preamble para. 6

As a public citizen, a lawyer should seek improvement of the 
law, access to the legal system, the administration of justice and 
the quality of service rendered by the legal profession. As a 
member of a learned profession, a lawyer should cultivate 
knowledge of the law beyond its use for clients, employ that 
knowledge in reform of the law and work to strengthen legal 
education. In addition, a lawyer should further the public's 
understanding of and confidence in the rule of law and the 
justice system because legal institutions in a constitutional 
democracy depend on popular participation and support to 
maintain their authority. 



ABA Model Code
� ABA Model Rules, Preamble para. 6

….. A lawyer should be mindful of deficiencies in the 
administration of justice and of the fact that the poor, and 
sometimes persons who are not poor, cannot afford adequate 
legal assistance. Therefore, all lawyers should devote 
professional time and resources and use civic influence to 
ensure equal access to our system of justice for all those who 
because of economic or social barriers cannot afford or secure 
adequate legal counsel. A lawyer should aid the legal profession 
in pursuing these objectives and should help the bar regulate 
itself in the public interest.



ABA Model Rules
� Model Rule 6.1 –Voluntary Pro Bono Publico Service

Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer 
should aspire to render at least (50) hours of pro bono publico legal services per year. In 
fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours of legal services without fee or 
expectation of fee to:

(1) persons of limited means or
(2) charitable, religious, civic, community, governmental and educational 

organizations in matters that are designed primarily to address the needs of persons of limited means; 
and

(b) provide any additional services through:
(1) delivery of legal services at no fee or substantially reduced fee to 

individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or 
public rights, or charitable, religious, civic, community, governmental and educational organizations in 
matters in  furtherance of their organizational purposes, where the payment of standard legal fees 
would significantly deplete the organization's economic resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of  limited 
means; or

(3) participation in activities for improving the law, the legal system or the  legal 
profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal 
services to persons of limited means.



ABA Model Rules
� Model Rule 6.2 – Accepting Appointments

A lawyer shall not seek to avoid appointment by a tribunal to 
represent a person except for good cause, such as:

(a) representing the client is likely to result in violation of the 
Rules of Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable 
financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be 
likely to impair the client-lawyer relationship or the lawyer's 
ability to represent the client.



ABA Model Code

� Cal. Bus. & Prof. Code § 6068(h)

It is the duty of an attorney to do all of the 
following: …

(h) Never to reject, for any consideration 
personal to himself or herself, the cause of the 
defenseless or the oppressed.



Professor Flavia Berys

Getting a Client and Getting Paid



�When does the attorney-client relationship begin
� Fee arrangements
� Limited representation



Problem 3—Part I
Alice Tennant & Olive Martini

Alice Tennant is the junior partner at the small real estate law firm 
Land, Lord & Tennant. Her practice has emphasized real property 
law for seven years. At the request of the local realty board, she 
gives a speech to a group of business people on negotiating 

commercial real property leases. There is a cocktail reception after 
the speech.

Olive Martini, an old college friend, comes up to Alice and tells her 
how much she enjoyed the speech. Olive also tells Alice that she is 

intending to start a furniture business and is in the process of 
negotiating a lease. Olive explains that she is concerned because the 
lease states that the landlord is not responsible for any water or 

plumbing leaks from any of the residential units above the 
commercial unit. She tells Alice that when she inspected the 

premises, she noted numerous water spots in the ceiling and along 
the walls. She asks Alice how she can protect herself.



Problem 3—Part I
Alice Tennant & Olive Martini

"Look," Alice tells Olive, "you really ought to call me at 
my office on Monday to discuss this further. But 
whatever else you do, make sure you're not 

underinsured. Come in to see me next week and we'll 
discuss the lease in more detail.”

Olive, however, satisfied with the information she has 
already gotten, never makes an appointment with 

the lawyer. A month later, Alice notices an 
announcement for the opening of Olive's business and 

assumes Olive went ahead and signed the lease.



ABA Model Rules
� Kurtenbach Test

(1) Did client seek advice from the lawyer?

(2) Was it within the lawyer’s area of competence?

(3) Did the lawyer, either directly or implicitly, agree to give 
the requested advice?



California Factors
� Some California factors
1. Did attorney volunteer services?
2. Was confidential information disclosed?
3. Did prospective client reasonably believe he was consulting 

attorney in his professional capacity?
4. Did attorney act like he was representing the client?
5. Was there much contact between attorney and prospective 

client?
6. Did prospective client seek legal advice from attorney, and 

did attorney provide it?
7. Has attorney previously represented the prospective client?
8. Did prospective client pay fees?



ABA Model Rules
� Model Rule 1.2(a), (c) – Scope of Representation

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a 
client's decisions concerning the objectives of representation 
and, as required by Rule 1.4, shall consult with the client as 
to the means by which they are to be pursued. A lawyer may 
take such action on behalf of the client as is impliedly 
authorized to carry out the representation. …

(c)  A lawyer may limit the scope of the representation if the 
limitation is reasonable under the circumstances and the 
client gives informed consent.



ABA Model Rules

� Model Rule 1.2 – Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with the 
client or by the terms under which the lawyer's services are made available to the client. When 
a lawyer has been retained by an insurer to represent an insured, for example, the 
representation may be limited to matters related to the insurance coverage. A limited 
representation may be appropriate because the client has limited objectives for the 
representation. In addition, the terms upon which representation is undertaken may exclude 
specific means that might otherwise be used to accomplish the client's objectives. Such 
limitations may exclude actions that the client thinks are too costly or that the lawyer regards 
as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the 
representation, the limitation must be reasonable under the circumstances. If, for example, a 
client's objective is limited to securing general information about the law the client needs in 
order to handle a common and typically uncomplicated legal problem, the lawyer and client 
may agree that the lawyer's services will be limited to a brief telephone consultation. Such a 
limitation, however, would not be reasonable if the time allotted was not sufficient to yield 
advice upon which the client could rely. Although an agreement for a limited representation 
does not exempt a lawyer from the duty to provide competent representation, the limitation is 
a factor to be considered when determining the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation. See Rule 1.1.



Key Lesson

�Lawyers must communicate clearly to define 
the scope of representation

�Avoid ambiguity



Tips for Avoiding Accidental 

Attorney-Client Relationship

� Disclaimer or warning; no research

� Do not allow the person to share too many facts with you

� Information or referrals are safer than advice

� Qualify advice; define as non-legal



Internet Advice



Unbundled Services



Getting Paid



ABA Model Rules� Model Rule 1.5(a)—Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an 
unreasonable amount for expenses. The factors to be considered in determining the 
reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the 
skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment 
will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; 
and

(8) whether the fee is fixed or contingent.



ABA Model Rules
� Model Rule 1.5(b)—Fees

(b) The scope of the representation and the basis or rate of the fee 
and expenses for which the client will be responsible shall be 
communicated to the client, preferably in writing, before or 
within a reasonable time after commencing the representation, 
except when the lawyer will charge a regularly represented client 
on the same basis or rate. Any changes in the basis or rate of the 
fee or expenses shall also be communicated to the client.



ABA Model Rules
� Model Rule 1.5(c)—Fees

(c) A fee may be contingent on the outcome of the matter for which the 
service is rendered, except in a matter in which a contingent fee is 
prohibited by paragraph (d) or other law. A contingent fee agreement 
shall be in a writing signed by the client and shall state the method by 
which the fee is to be determined, including the percentage or 
percentages that shall accrue to the lawyer in the event of settlement, 
trial or appeal; litigation and other expenses to be deducted from the 
recovery; and whether such expenses are to be deducted before or after 
the contingent fee is calculated. The agreement must clearly notify the 
client of any expenses for which the client will be liable whether or not 
the client is the prevailing party. Upon conclusion of a contingent fee 
matter, the lawyer shall provide the client with a written statement 
stating the outcome of the matter and, if there is a recovery, showing the 
remittance to the client and the method of its determination. 



ABA Model Rules
� Model Rule 1.5(d)—Fees

(d) A lawyer shall not enter into an arrangement for, charge, 
or collect:

(1) any fee in a domestic relations matter, the payment or 
amount of which is contingent upon the securing of a divorce 
or upon the amount of alimony or support, or property 
settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a 
criminal case.



ABA Model Rules
� Model Rule 1.8(a) —Conflicts of Interest, Current Clients, Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or 
knowingly acquire an ownership, possessory, security or other pecuniary 
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are 
fair and reasonable to the client and are fully disclosed and transmitted in 
writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel on 
the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to 
the essential terms of the transaction and the lawyer's role in the 
transaction, including whether the lawyer is representing the client in the 
transaction.



ABA Model Rules
� Model Rule 1.8(b) —Conflicts of Interest, Current 
Clients, Specific Rules

(b) A lawyer shall not use information relating to 
representation of a client to the disadvantage of the client 
unless the client gives informed consent, except as 
permitted or required by these Rules.



ABA Model Rules
� Model Rule 1.8(c) —Conflicts of Interest, Current 
Clients, Specific Rules

(c) A lawyer shall not solicit any substantial gift from a 
client, including a testamentary gift, or prepare on behalf 
of a client an instrument giving the lawyer or a person 
related to the lawyer any substantial gift unless the 
lawyer or other recipient of the gift is related to the 
client. For purposes of this paragraph, related persons 
include a spouse, child, grandchild, parent, grandparent 
or other relative or individual with whom the lawyer or 
the client maintains a close, familial relationship.



ABA Model Rules
� Model Rule 1.8(e) —Conflicts of Interest, Current Clients, 
Specific Rules

(e) A lawyer shall not provide financial assistance to a client 
in connection with pending or contemplated litigation, 
except that:

(1) a lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent on the 
outcome of the matter; and

(2) a lawyer representing an indigent client may pay court 
costs and expenses of litigation on behalf of the client.



ABA Model Rules
� Model Rule 1.8(f) —Conflicts of Interest, Current Clients, 
Specific Rules

(f) A lawyer shall not accept compensation for representing a 
client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of 
professional judgement or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected 
as required by Rule 1.6.



ABA Model Rules
� Model Rule 1.8(i) —Conflicts of Interest, Current Clients, 
Specific Rules

(i) A lawyer shall not acquire a proprietary interest in the cause of 
action or subject matter of litigation the lawyer is conducting for a 
client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or 
expenses; and

(2) contract with a client for a reasonable contingent fee in a civil 
case.



Excessive Fees
� When are fees excessive or unreasonable?

� Brobeck $1M case: lawyer’s reputation, p.90
� Fordham case: learning curve for OUI case, p. 93
� Sophistication of client is a factor
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When Does an Attorney Talk Too 

Much?



Roger Earl Receives Some Evidence



� Wrap-up from last lesson

� Duty to preserve evidence vs. duty to preserve client 
confidences

� Problem 4—Roger Earl Receives Some Evidence

� Confidences, secrets and attorney-client privilege

� When does an attorney talk too much?



Duty to Preserve Evidence
� Cal. Rule 3-210. Advising the Violation of Law

A member shall not advise the violation of any law, rule, or ruling 
of a tribunal unless the member believes in good faith that such 
law, rule, or ruling is invalid. A member may take appropriate 
steps in good faith to test the validity of any law, rule, or ruling of 
a tribunal.

� Cal. Rule 5-220. Suppression of Evidence

A member shall not suppress any evidence that the member or the 
member's client has a legal obligation to reveal or to produce.



ABA Model Rule 1.6 
� ABA Model Rule 1.6(a)  (Confidentiality Of Information)

(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to 
carry out the representation or the disclosure is permitted by 
paragraph (b).

(b)  [Listing exceptions…]



ABA Model Rule 1.6(b)
� ABA Model Rule 1.6(b) (Confidentiality Of Information)

(b) A lawyer may reveal information relating to the representation of a client to the extent 
the lawyer reasonably believes necessary

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to 
result in substantial injury to the financial interests or property of another and in 
furtherance of which the client has used or is using the lawyer's services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of 
another that is reasonably certain to result or has resulted from the client's commission of a 
crime or fraud in furtherance of which the client has used the lawyer's services;

(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the 
lawyer and the client, to establish a defense to a criminal charge or civil claim against the 
lawyer based upon conduct in which the client was involved, or to respond to allegations in 
any proceeding concerning the lawyer's representation of the client; or

(6) to comply with other law or a court order.



CRPC 3-100 
� Cal. Rule 3-100 (Confidential Information of a Client)

(A) A member shall not reveal information protected from 
disclosure by Business and Professions Code section 6068, 
subdivision (e)(1) without the informed consent of the client, or 
as provided in paragraph (B) of this rule;

(B) A member may, but is not required to, reveal confidential 
information relating to the representation of a client to the extent 
that the member reasonably believes the disclosure is necessary to 
prevent a criminal act that the member reasonably believes is likely 
to result in death of, or substantial bodily harm to, an individual.



Section 6068(e) 
� Cal. Bus. & Prof. Code §§§§ 6068(e)

An attorney has a duty:

(1) “[t]o maintain inviolate the confidence, and at every peril to 
himself or herself to preserve the secrets, of his or her client;” 

(2) “Notwithstanding paragraph (1), an attorney may, but is not 
required to, reveal confidential information relating to the 
representation of a client to the extent that the attorney 
reasonably believes the disclosure is necessary to prevent a 
criminal act that the attorney reasonably believes is likely to result 
in death of, or substantial bodily harm to, an individual.”



Key Differences Between Model 

Rules and California

� § 6068(e) does not provide any explicit exceptions to its 
duty of confidentiality

� Exceptions to duty laid out in Rule 3-100(b)

� Under § 6068(e), the duty to preserve client information is 
broad; it is violated even by a revelation made with honest 
intentions and motives

� However, courts have found that statutory privilege 
exceptions (contained in Evid. Code) also are exceptions to 
the lawyer’s duty of confidentiality



Roger Earl Receives Some Evidence

Roger Earl is a well-known criminal defense lawyer. One 
afternoon four individuals consult him.

Adams, whose murder trial is to begin the next week, comes into 
Earl's office and says, "I was lying when I told you I didn't kill my 
wife. I did it, and here's the gun I used. I don't know what to do 
with it; I only know that I don't want the DA to get hold of it." 
Adams then places the gun on Earl's desk.

Then Baker comes in. She informs Earl that the money she took 
in the robbery for which Earl is defending her is buried in a plastic 
bag in the woods behind her home. She specifies the location. Earl 
knows that the prosecution's case against Baker is weak unless the 
DA can produce the money. The case is scheduled for trial in three 
weeks.



Roger Earl Receives Some Evidence

By now Earl is inundated with work; the last thing he needs is a 
new client. But Carlton, whom Earl has never met, barges in, 
and before Earl can say he is too busy, Carlton blurts out: "I just 
killed my partner. I used this gun. I don't want the gun found, and 
I don't want to get caught. I am prepared to pay for your advice, 
and if I am arrested I want you to represent me." Carlton then 
places the gun on Earl's desk.

While contemplating the events of the day, Earl gets a phone call 
from Dunn, a longstanding client. Dunn informs Earl that he has 
been organizing "the heist of the decade," a burglary of the 
Philadelphia mint. He also tells Earl that the burglary will occur 
the following Wednesday. He wants to retain Earl in advance in 
case anything goes wrong.



Confidentiality, Secrets, and 

Attorney-Client Privilege

Separate concepts under California law:
1. Client confidences

� Codified in State Bar Act (Bus. & Prof. Code § 6068(e))
� Directed at lawyers, commanding them to keep client’s 

information confidential absent client’s informed consent 
to disclosure

2. Client secrets
� Distinguished from confidences; see § 6068(e)
� Refers to any information gained in the professional 

relationship that client wants to keep secret or that could 
be embarrassing or detrimental to client

� Lawyer must keep secrets absent client’s informed consent 
to disclosure



Confidentiality, Secrets, and 

Attorney-Client Privilege

Separate concepts under California law:
3. Attorney-client privilege
� An evidentiary/testimonial privilege codified in 

Evid. Code § 952
� Narrower concept than duty of confidentiality
� Privilege protects against compelled disclosure (in 

court or other litigation proceedings, such as 
discovery) of confidential communication between 
lawyer and client given for purpose of obtaining 
legal advice



Elements of Attorney-Client Privilege

Elements:
1.Communication
2.Between client and lawyer
3. In confidence, and
4.For purpose of seeking, obtaining, or 
providing legal advice to the client



When Does a Lawyer Talk Too Much?

Every Thursday afternoon, Matt joins Bruno Bianco and Joan 
Silver, good friends from their days together as associates, for a 
couple of hours of what they call "happy hour shop talk." Lately, 
Gold has taken to telling stories about Verdi, whom he's dubbed 
"the client from Hell." Last Thursday, Gold told his friends how 
Verdi called him at home at 10:30 p.m. and started yelling 
about Gold's having produced a document which was clearly 
discoverable. "This guy is such a pain in the keister," said 
Matt. "He's driving me nuts, and he's unpleasant on 
his best days. And he insists on telling me how to run 
the case. Besides," adds Matt, “I’m not so sure he's 
telling me the truth anyway about what his business is 
worth.”



When Does a Lawyer Talk Too Much?

II.  Samantha Redfern is a family law practitioner currently 
representing Serge Popnik, the owner of a chain of high-end men's 
clothing stores, in a contested divorce proceeding. Redfern learns from 
Popnik that he has hidden some assets, arguably community property 
or joint marital property, through questionable transfers to relatives. 
Redfern is concerned about certain tax aspects of Popnik's dealings. 

She calls tax attorney James T. McGuire for advice. Redfern has met 
McGuire a few times and knows his reputation, but not his list of 
clients. Redfern meets with McGuire. In order to ask McGuire for his 
thoughts on solutions for Popnik's tax problems, she discloses to 
McGuire some of the confidential information that Popnik revealed to 
her.



When Does a Lawyer Talk Too Much?

III. David Grey is an Oil City general practitioner. One of his 
oldest clients is Armand Varady, a businessman who owns the 
city's only Hungarian restaurant. Early one morning, Varady is 
arrested for driving under the influence. After he is released on 
his promise to appear, Varady meets with Grey and makes a 
confession.

"David, I got to tell you, Varady is not my real name. See, 15 
years ago I got in trouble in Ohio, and I ran away from a work 
furlough house before I served my whole sentence. Armand 
Varady is the name of my cousin in Cleveland who died back in 
'77. But if I give my real name, everything I've accomplished 
here, my business, my family, is for nothing." After Varady
leaves, Grey sits down to think about what to do.



Professor Flavia Berys

Technology + Confidentiality = Trouble



� Wrap-up from last topic
� Limitations on duty of confidentiality (narrowly construed)

� Use of technology—two primary issues
1. Inadvertent disclosure
2. Theft/interception of client data or communications

� Hypothetical scenarios
� Lefty’s Lament—The Missing Laptops
� Ethics of Document Retention and Recovery
� Inadvertent Disclosure



ABA Model Rule 1.6 
� ABA Model Rule 1.6(a)  (Confidentiality Of Information)

(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to 
carry out the representation or the disclosure is permitted by 
paragraph (b).



CRPC 3-100 
� California Rule of Professional Conduct 3-100 
(Confidential Information of a Client)

(A) A member shall not reveal information protected from 
disclosure by Business and Professions Code section 6068, 
subdivision (e)(1) without the informed consent of the client, or 
as provided in paragraph (B) of this rule;

(B) A member may, but is not required to, reveal confidential 
information relating to the representation of a client to the extent 
that the member reasonably believes the disclosure is necessary to 
prevent a criminal act that the member reasonably believes is likely 
to result in death of, or substantial bodily harm to, an individual.



Section 6068(e) 
� Cal. Bus. & Prof. Code §§§§ 6068(e)

An attorney has a duty:

(1) “[t]o maintain inviolate the confidence, and at every peril to 
himself or herself to preserve the secrets, of his or her client;” 

(2) “Notwithstanding paragraph (1), an attorney may, but is not 
required to, reveal confidential information relating to the 
representation of a client to the extent that the attorney 
reasonably believes the disclosure is necessary to prevent a 
criminal act that the attorney reasonably believes is likely to result 
in death of, or substantial bodily harm to, an individual.”



Section 6068(m) 
� Cal. Bus. & Prof. Code §§§§ 6068(m)

An attorney has a duty:

(m) to respond promptly to reasonable status inquiries of 
clients and to keep clients reasonably informed of 
significant developments in matters with regard to 
which the attorney has agreed to provide legal services.



Fed. R. Civ. P. 26(b)(5)(B) 
� Fed. R. Civ. P. 26(b)(5)(B) 

(B) Information Produced. If information produced in discovery is 
subject to a claim of privilege or of protection as trial preparation 
material, the party making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the 
specified information and any copies it has; must not use or disclose 
the information until the claim is resolved; must take reasonable 
steps to retrieve the information if the party disclosed it before being 
notified; and may promptly present the information to the court 
under seal for a determination of the claim. The producing party 
must preserve the information until the claim is resolved.



Federal Rule 26(b)(5)(B) 

Analysis of Rule 26(b)(5)(B): • Creates a “claw-back” 
process that may help 
attorneys retrieve 
inadvertently produced 
material

• Reason for the 
provision = electronic 
data delivery presents an 
increased risk of 
inadvertent production



Discuss
� Fax

� Email

� Cell phones

� Metadata



Professor Flavia Berys

When Are Two Clients Too Many



� Loyalties and Conflicts of Interest

� Model and California Rules

� Issues with Joint Representation

� Current and Former Client Conflicts
� Current Clients—Direct Adversity
� Former Clients—Substantial Relationship Test



What Is a Conflict of Interest?
� A conflict of interest exists when a lawyer's duty on behalf of 
one client obligates the lawyer to take action prejudicial to 
the interests of another client; i.e., “when, in behalf of one 
client, it is his duty to contend for that which duty to another 
client requires him to oppose.”

� See Flatt v. Superior Court, 9 Cal.4th 275, 282 (1994)



What Is a Conflict of Interest?
� Stated otherwise, a conflict of interest is present where the 
circumstances of a particular case present “a substantial risk 
that the lawyer's representation of the client would be 
materially and adversely affected by the lawyer's own 
interests or by the lawyer's duties to another current client, a 
former client, or a third person.”

� Sharp v. Next Entertainment, Inc. 163 Cal. App. 4th 410, 426 (2008)) 
(quoting Rest.3d Law Governing Lawyers § 121).



Application of Conflict Rules
� Conflict rules apply to both litigation and non-litigation 
matters

� Conflicts rules also apply to “positional conflicts”



Model Rules—Current Clients
� Model Rule 1.7 (a)

(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to 
another client; or

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer's 
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer.



Model Rules—Current Clients
� Model Rule 1.7 (b)

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



Model Rules—Current Clients
� Model Rule 1.8 lists specific rules and limitations concerning 

current clients, including:
� 1.8(a): Entering into business transactions with a client, or knowingly 

acquiring pecuniary interests adverse to clients
� 1.8(b): Use of information relating to representation of a client to the 

client’s disadvantage without informed consent
� 1.8(c): Soliciting gifts from clients
� 1.8(d): Making/negotiating agreement giving attorney media or literary 

rights
� 1.8(e): Providing financial assistance to clients in connection with litigation
� 1.8(f): Accepting third party’s payment of client’s fees
� 1.8(g): Aggregate settlements
� 1.8(h): Settling malpractice claims (actual, potential & prospective)
� 1.8(i): Acquiring proprietary interest in the cause of action
� 1.8(j): Sexual relations with a client
� 1.8(k): Rules apply to entire firm



Model Rules—Former Clients
� Model Rule 1.9(a)

(a) A lawyer who has formerly represented a client in a 
matter shall not thereafter represent another person in the 
same or a substantially related matter in which that person's 
interests are materially adverse to the interests of the 
former client unless the former client gives informed 
consent, confirmed in writing. 



Model Rules—Former Clients
� Model Rule 1.9(b)

(b) A lawyer shall not knowingly represent a person in the same 
or a substantially related matter in which a firm with which the 
lawyer formerly was associated had previously represented a 
client 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected 
by Rules 1.6 and 1.9(c) that is material to the matter; unless the 
former client gives informed consent, confirmed in writing. 



Model Rules—Former Clients
� Model Rule 1.9(c)

(c) A lawyer who has formerly represented a client in a matter or 
whose present or former firm has formerly represented a client 
in a matter shall not thereafter: 

(1) use information relating to the representation to the 
disadvantage of the former client except as these Rules would 
permit or require with respect to a client, or when the 
information has become generally known; or 

(2) reveal information relating to the representation except as 
these Rules would permit or require with respect to a client. 



Cal. Rule 3-310: Avoiding the 

Representation of Adverse 

Interests

� Provisions relating only to current clients:
� 3-310 (B), (C), (D), (F)

� Provisions relating to current and former clients:
� 3-310 (E)



Cal. Rule 3-310: Avoiding the 

Representation of Adverse 

Interests
� Rule 3-310 (B)

(B) A member shall not accept or continue representation of a client without providing 
written disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal relationship 
with a party or witness in the same matter; or

(2) The member knows or reasonably should know that: (a) the member previously had 
a legal, business, financial, professional, or personal relationship with a party or 
witness in the same matter; and (b) the previous relationship would substantially affect 
the member's representation; or

(3) The member has or had a legal, business, financial, professional, or personal 
relationship with another person or entity the member knows or reasonably should 
know would be affected substantially by resolution of the matter; or

(4) The member has or had a legal, business, financial, or professional interest in the 
subject matter of the representation.



Cal. Rule 3-310: Avoiding the 

Representation of Adverse 

Interests
� Rule 3-310 (C)

(C) A member shall not, without the informed written consent of each client:

(1) Accept representation of more than one client in a matter in which the 
interests of the clients potentially conflict; or

(2) Accept or continue representation of more than one client in a matter in 
which the interests of the clients actually conflict; or

(3) Represent a client in a matter and at the same time in a separate matter 
accept as a client a person or entity whose interest in the first matter is 
adverse to the client in the first matter.

� Note:  Similar to Rule 1.7 (b)



What Constitutes Informed 

Written Consent?

� “Informed written consent” means the client's or former 
client's written agreement to the representation following 
written disclosure (CRPC 3–310(A)(2))

� Each client (or former client) involved in the conflict must 
agree in writing to the representation following the
attorney’s full written disclosure of:
� the “relevant circumstances”; and
� the ”actual and reasonably foreseeable adverse consequences to 
the client or former client”  (CRPC 3-310(A)(1))



Cal. Rule 3-310: Avoiding the 

Representation of Adverse 

Interests

� Rule 3-310 (D)

(D) A member who represents two or more clients shall not 
enter into an aggregate settlement of the claims of or 
against the clients without the informed written consent of 
each client.

� Notes:
� Similar to Model Rule 1.8(g)

� Does not apply to class action settlements subject to court approval.



Cal. Rule 3-310: Avoiding the 

Representation of Adverse 

Interests

� Rule 3-310 (F)

(F) A member shall not accept compensation for representing a client from 
one other than the client unless:

(1) There is no interference with the member's independence of professional 
judgment or with the client-lawyer relationship; and

(2) Information relating to representation of the client is protected as required 
by Business and Professions Code section 6068, subdivision (e); and

(3) The member obtains the client's informed written consent, provided that 
no disclosure or consent is required if:

(a) such nondisclosure is otherwise authorized by law; or

(b) the member is rendering legal services on behalf of any public agency 
which provides legal services to other public agencies or the public.



Cal. Rule 3-310: Avoiding the 

Representation of Adverse 

Interests

� Rule 3-310 (E)

(E) A member shall not, without the informed written 
consent of the client or former client, accept employment 
adverse to the client or former client where, by reason of 
the representation of the client or former client, the 
member has obtained confidential information material to 
the employment.



Rules Comparison
� Disclosure and consent requirements differ

� Model Rule 1.7 always requires client’s informed written 
consent (i.e. written consent after consultation)

� Cal. Rule 3-310 always requires attorney’s written disclosure
to the client, but does not always require client consent (in 
writing or otherwise) following disclosure
� 3-310(B):  Written disclosure of attorney’s interest in matter

� 3-310(C):  Informed written consent with actual or potential conflicts



Rules Comparison
� Only Model Rule 1.7 contains an absolute bar to 

representation based upon attorney’s “reasonable belief ” 
regarding adverse impact of a conflict of interest—see 
1.7(b)

� In contrast, Cal. Rule 3-310(C) allows a lawyer to represent 
two separate clients notwithstanding an adverse affect on 
the relationship, so long as informed written consent is 
obtained



Some Conflicts Are Not Waiveable
� An attorney cannot represent two clients at a hearing or 

trial if there is an existing, actual conflict between them.

� In such circumstances, any client “consent” obtained is 
“neither intelligent nor informed” as a matter of law.

� Rationale:  “(C)ommon sense dictates that it would be 
unthinkable to permit an attorney to assume a position at 
trial or hearing where he could not advocate the interests of 
one client without adversely injuring those of the other.”

� Tsakos Shipping & Trading, S.A. v. Juniper Garden Town Homes, Ltd., 12 Cal. 
App. 4th 75, 97 (1993).



Joint Representation
� “Joint” or “multiple” representation is when a lawyer or law 

firm represent more than one person or entity in a matter

� Model Rule 1.7—requires client’s informed written 
consent

� Cal. Rule 3-310(C)—requires written attorney disclosure
to the client and client’s informed written consent



Why Is Joint Representation An Issue?

� Two duties may be breached easily in joint representation 
situations:
� Duty of confidentiality
� Duty of loyalty—attorney’s loyalty must be undivided



Issues With Joint Representation
� Rule 1.7, cmt. [29]:  In considering whether to represent 

multiple clients in the same matter, a lawyer should be 
mindful that if the common representation fails because the 
potentially adverse interests cannot be reconciled, the result 
can be additional cost, embarrassment and recrimination. 
Ordinarily, the lawyer will be forced to withdraw from 
representing all of the clients if the common representation 
fails. In some situations, the risk of failure is so great that 
multiple representation is plainly impossible. For example, a 
lawyer cannot undertake common representation of clients 
where contentious litigation or negotiations between them 
are imminent or contemplated. …



Issues With Joint Representation
� Rule 1.7, cmt. [29]:  … Moreover, because the lawyer is 

required to be impartial between commonly represented 
clients, representation of multiple clients is improper when 
it is unlikely that impartiality can be maintained. Generally, 
if the relationship between the parties has already assumed 
antagonism, the possibility that the clients' interests can be 
adequately served by common representation is not very 
good. Other relevant factors are whether the lawyer 
subsequently will represent both parties on a continuing 
basis and whether the situation involves creating or 
terminating a relationship between the parties.



Issues With Joint Representation
� Rule 1.7, cmt. [30]:  A particularly important factor in 

determining the appropriateness of common representation 
is the effect on client-lawyer confidentiality and the 
attorney-client privilege. With regard to the attorney-client 
privilege, the prevailing rule is that, as between commonly 
represented clients, the privilege does not attach. Hence, it 
must be assumed that if litigation eventuates between the 
clients, the privilege will not protect any such 
communications, and the clients should be so advised.

� Note: The privilege will continue to protect that 
information as to the outside world, just not as to the 
commonly represented clients.



Issues With Joint Representation
� Rule 1.7, cmt. [31]:  As to the duty of confidentiality, 

continued common representation will almost certainly be 
inadequate if one client asks the lawyer not to disclose to 
the other client information relevant to the common 
representation. This is so because the lawyer has an equal 
duty of loyalty to each client, and each client has the right 
to be informed of anything bearing on the representation 
that might affect that client's interests and the right to 
expect that the lawyer will use that information to that 
client's benefit. See Rule 1.4. …



Issues With Joint Representation
� Rule 1.7, cmt. [31]:  … The lawyer should, at the outset of 

the common representation and as part of the process of 
obtaining each client's informed consent, advise each client
that information will be shared and that the lawyer will have 
to withdraw if one client decides that some matter material 
to the representation should be kept from the other. In 
limited circumstances, it may be appropriate for the lawyer 
to proceed with the representation when the clients have 
agreed, after being properly informed, that the lawyer will 
keep certain information confidential. For example, the 
lawyer may reasonably conclude that failure to disclose one 
client's trade secrets to another client will not adversely 
affect representation involving a joint venture between the 
clients and agree to keep that information confidential with 
the informed consent of both clients.



Joint Representation Scenarios
Law firm represents husband and wife in estate planning. 
The firm discovers that the husband is a defendant in a 
paternity suit and believes the wife does not know about the 
suit. Husband will not consent to the law firm telling the 
wife.

Q. Can the law firm tell her anyway?

Q. What, if anything, should the firm do?   



Joint Representation Scenarios
Lawyer has represented A and A’s company ("ACo.") for 
several years.  Lawyer has also represented B, an 
entrepreneur, for several years.  Although they are 
acquainted, A and B had no business dealings with one 
another until recently.  At a golf outing A mentioned to B 
that he wanted to sell ACo., and B said he was interested in 
buying it.  They knew they had the same lawyer, and they 
asked Lawyer to meet with them.

Q. Can Lawyer represent both A and B in the transaction?

Q. Regardless of whether he can, are there reasons he would 
not want to represent both A and B?

-- Source: www.freivogelonconflicts.com



Disclosing Potentially Divergent 

Interests
All issues on which the clients' interests might diverge must be 
fully disclosed in writing and in sufficient detail to enable them 
to make “free and intelligent” decisions regarding the subject 
matter of the representation.  They must be advised of the 
consequences of the potential conflicts and must be kept 
apprised of future potential conflicts as they develop.

It is immaterial that the parties are in complete agreement on all 
essential points of the transaction.  It is your job to point out the 
areas of potential conflict even if this places you in the role of 
“deal killer” or “upsetting the apple cart.”

� Vapnek et al., “Professional Responsibility,” 4:67-68



Joint Representation Scenarios
Attorney has been courting CBS records as a client and 
giving CBS informal advice about general issues in 
entertainment law.  Billy Joel hears that Attorney has a 
rockin’ relationship with CBS, and asks Attorney to 
represent him in negotiating a record contract with CBS.  
Attorney agrees, and a lucrative contract between CBS and 
Billy Joel is negotiated and signed.  Soon thereafter, CBS 
hires Attorney to negotiate all of its record contracts.  Billy 
Joel finds out later from Mariah Carey that her own 
attorney got her a much better contract with CBS.

Q. Did Attorney need a written waiver?  From who?
Q.  Was there a potential or actual conflict here?



Per Se Disqualification Rule
� Per se disqualification rule:

Absent each client’s informed written consent, joint/dual 
representation of clients whose interests actually conflict is 
prohibited and the lawyer is disqualified.

The rule of disqualification in such cases is “per se or 
automatic.” 

� Flatt v. Superior Court, 9 Cal.4th 275, 284 (1994)



Joint Representation Scenarios
A defense attorney represents three defendants accused of 
shooting to death a labor official and his girlfriend.  Defendant 
Sullivan is the first to come to trial.  And the end of the 
prosecution’s case, the defense rests without putting on any 
evidence.  The justification:  1) the prosecution’s case was 
thought to be weak; and 2) witness testimony would have been 
exposed that would more greatly help the other defendants.  
Sullivan is found guilty of first-degree murder.

Q. Did attorney violate any duties to Sullivan?
Q.  Was Sullivan denied effective assistance of counsel?
Q.  Should the defense attorney have put on evidence, given his 

duties to the other defendants?
Q. What should the defense attorney have done differently?



Current vs. Former Clients
� It makes a difference, for conflicts purposes, whether the 
client is current or former

� Current clients—lawyer cannot be directly adverse without 
informed written consent

� Former clients—lawyer may be directly adverse unless the 
new matter is “substantially related” to what the lawyer did 
for the former client



What Is Direct Adversity?
� Examples:

� Suing a current client
� Negotiating a contract for one client when the opposite party to 
the contract is a current client of the firm



Application

A law firm based in Chicago represents a corporate client 
(Client A) in one matter, a property tax appeal in San 
Diego, being handled by a partner in the firm's San Diego 
office. While that matter is pending, another client (Client 
B) asks a partner in the firm's Chicago office to bring a 
billion-dollar breach of contract suit against Client A. The 
alleged breach of contract has nothing whatsoever to do 
with the property tax matter in San Diego, and the 
corporate personnel involved are in different divisions and 
different cities.

Q. Can the law firm take on the breach of contract matter?

-- Source: http://www.freivogelonconflicts.com



Former Client
� Why do we care about adversity to former clients?

� After termination of representation, certain duties continue
� Duty of confidentiality
� Duty of loyalty (as to matters handled)



Former Client
� Basic examples

� Attorney who drafts a contract for a client cannot later 
represent another client in attempting to rescind the contract

� Criminal prosecutor cannot later represent the accused in an 
action against the government concerning the same 
occurrence

� Attorney representing multiple clients cannot later represent 
one against another in the matter (or a substantially related 
matter), if a dispute arises



Former Client
� Two questions:

1. When does the current client become a former client—and 
trigger the “substantial relationship” test

2. What is a “substantial relationship”



Former Client
� What is a “substantial relationship”

Model Rule 1.9, comment [3]:

Matters are "substantially related" for purposes of this Rule 
if they involve the same transaction or legal dispute or if 
there otherwise is a substantial risk that confidential factual 
information as would normally have been obtained in the 
prior representation would materially advance the client's 
position in the subsequent matter.  For example, . . . 



Application

A law firm based in Chicago represents a corporate client 
(Client A) in one matter, a property tax appeal in San 
Diego, being handled by a partner in the firm's San Diego 
office. While that matter is pending, another client (Client 
B) asks a partner in the firm's Chicago office to bring a 
billion-dollar breach of contract suit against Client A. The 
alleged breach of contract has nothing whatsoever to do 
with the property tax matter in San Diego, and the 
corporate personnel involved are in different divisions and 
different cities.

Q. Can the law firm take on the breach of contract matter, if 
Client A is a former client?

-- Source: http://www.freivogelonconflicts.com



Application

A lawyer represents a businessperson in a matter and learns 
extensive private financial information about the 
businessperson.  The representation ends.  Can the lawyer 
represent the businessperson’s spouse in a divorce 
proceeding?

A lawyer represents a client in securing environmental 
permits to build a shopping center.  The representation 
ends.  Can the lawyer represent neighbors seeking to rezone 
the property on the basis of environmental considerations?
Can the lawyer represent a tenant of the shopping center in 
an eviction lawsuit for nonpayment of rent?



Application

A lawyer represents a client in securing environmental 
permits to build a shopping center.  The representation 
ends.  

Q. Can the lawyer represent neighbors seeking to rezone the 
property on the basis of environmental considerations?

Q.  Can the lawyer represent a tenant of the shopping center in 
an eviction lawsuit for nonpayment of rent?



Special Considerations
� Passage of time

� Information acquired in a prior representation may be 
rendered obsolete by time

� Public disclosure
� Information that a client has disclosed publicly or to other 

parties adverse to the former client ordinarily will not be 
disqualifying



Special Considerations
� Client has no burden

� Former client does not have to reveal confidential information 
learned by the lawyer in order to establish a substantial risk 
that the lawyer has confidential information to use in the 
subsequent matter

� Conclusion may be reached based on nature of the services 
provided, and information that would be learned in ordinary 
practice

� But consider 1.9 cmt. [2]:  "[A] lawyer who recurrently handled 
a type of problem for a former client is not precluded from 
later representing another client in a factually distinct problem 
of that type even though the subsequent representation 
involves a position adverse to the prior client." 



Organizational Clients
� General knowledge of policies and practices ordinarily will 

not preclude a subsequent representation

� Knowledge of specific facts gained in a prior representation 
that are relevant to the matter in question ordinarily will 
preclude such a representation



Former In-House Lawyers
� Can a former in-house lawyer ever represent a client adverse to the company?
� Yes, says ABA Opinion 99-415 (1999)

� Says that the mere fact a lawyer was in a company's law department does not mean that 
the company was a former client for all matters that were pending when the lawyer was 
there

� Fact that lawyer had overall supervisory responsibility over lawyers who were 
representing the company mean that the company is a former client

� If the lawyer was involved to the extent that the company would be deemed a client on 
that matter, the lawyer can later cure any conflict with consent of the company under 
Rule 1.7(a)

� If such a consent requires the lawyer to maintain confidences that relate to the new 
representation, the lawyer will also have to consider obtaining a Rule 1.7(b) consent 
from the new client

� The opinion also reminds readers that the lawyer may have obtained confidences at the 
company requiring the lawyer's (and the lawyer's new law firm) to be disqualified under 
Rule 1.9(b)

� Source:  www.freivelonconflicts.com



“Hot Potato” Doctrine
� An attorney or law firm should not be allowed to drop one 
client “like a hot potato” in order to take on a more lucrative 
matter for another client against the “dropped” client



“Hot Potato” Doctrine

Law Firm is representing Client A in only one matter, the appeal of a $20,000 
jury verdict arising out of a truck accident.  The matter has been fully briefed, 
and the parties are awaiting a decision.  Company B comes to Law Firm and 
asks it to represent Company B in a $1 billion patent infringement action 
against Client A.  Company B wants to file immediately.  Because the patent 
case is totally unrelated to the truck accident, Law Firm asks Client A to 
consent to Law Firm's handling the patent case.  Client A refuses to consent.

Law Firm then files a motion to withdraw from the appeal proceeding, which 
Client A, now highly miffed, does not oppose.  After obtaining an order 
allowing its withdrawal, Law Firm files the patent case against former Client A.  
A now moves to disqualify Law Firm.  What result?  What if Client A had fired 
Law Firm after refusing to consent?

-- Source: http://www.freivogelonconflicts.com



Who Is My Client?



� Determining who is the client when representing a business 
or other entity



Zero Sum Games
� What are zero sum games?

Zero-sum games are games where the amount of “winnable 
goods” (or resources in our terminology) is fixed.  Whatever 
is gained by one actor, is therefore lost by the other actor: the 
sum of gained (positive) and lost (negative) is zero.

� Francis Heylighen, Principia Cybernetica                                                     
http://pcp.lanl.gov/ZESUGAM.html



Zero Sum Games
Lawyer represents two plaintiffs against the same defendant in 
unrelated and separate proceedings.  Lawyer achieves a 
settlement for Plaintiff A involving installment payments.  
Plaintiff B, however, receives a lump-sum settlement payment.  
Before the installment settlement can be paid, the defendant files 
for bankruptcy.

Plaintiff A sues the lawyer for malpractice.  One of the claims is 
that the lawyer had a conflict of interest by representing two 
plaintiffs against the same defendant, who was unable to pay both 
claims.

Q. Will Plaintiff A prevail on its malpractice claim?
Q. What should Lawyer have done to avoid a malpractice suit?



Zero Sum Games
Lawyer represents Wife in a divorce proceeding.  Lawyer 
also represents Wife and Third Guy in other litigation 
against the husband, seeking, among other things, money 
from the husband.  Husband seeks to disqualify Lawyer 
based upon an alleged conflict of interest, because Wife and 
Third Guy are after the same pot of money.  Wife and Third 
Guy had signed a waiver that explained the “same pot” 
problem, and agreed in writing to a priority of distribution.

Q. Will Husband win his motion to disqualify Lawyer?



Model Rules—Current Clients
� Model Rule 1.7 (a)

(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to 
another client; or

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer's 
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer.



Model Rules—Current Clients
� Model Rule 1.7 (b)

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



Cal. Rule 3-310: Avoiding the 

Representation of Adverse 

Interests

� Rule 3-310 (C)

(C) A member shall not, without the informed written consent of each client:

(1) Accept representation of more than one client in a matter in which the 
interests of the clients potentially conflict; or

(2) Accept or continue representation of more than one client in a matter in 
which the interests of the clients actually conflict; or

(3) Represent a client in a matter and at the same time in a separate matter 
accept as a client a person or entity whose interest in the first matter is 
adverse to the client in the first matter.

� Note:  Similar to Rule 1.7 (b)



What Constitutes Informed 

Written Consent?

� “Informed written consent” means the client's or former 
client's written agreement to the representation following 
written disclosure (CRPC 3–310(A)(2))

� Each client (or former client) involved in the conflict must 
agree in writing to the representation following the
attorney’s full written disclosure of:
� the “relevant circumstances”; and
� the ”actual and reasonably foreseeable adverse consequences to 
the client or former client”  (CRPC 3-310(A)(1))



Who Do You Represent?
� Model Rule 1.13 applies to representing organizations

� Stands for proposition that a lawyer retained by a corporation 
represents the corporation

� Does not mean that the lawyer has an ipso facto attorney-client 
relationship with the corporation’s shareholders, corporate 
officers, or other constituents

� Sets forth what to do when you learn the corporation will take 
action contrary to law or a legal obligation



Who Do You Represent?
� Model Rule 1.13 applies to representing organizations

� Applies to general partnerships as well as corporations—an 
attorney for the partnership does not necessarily represent the 
individual partners

� Applies to trade and other associations
� Also applies in the start-up context, when entity does not exist 
yet



ABA Model Rule
� Rule 1.13 Organization As Client

(a) A lawyer employed or retained by an organization 
represents the organization acting through its duly authorized 
constituents.



California Rule
� Rule 3-600(A). Organization as Client.

(A) In representing an organization, a member shall conform 
his or her representation to the concept that the client is the 
organization itself, acting through its highest authorized 
officer, employee, body, or constituent overseeing the 
particular engagement.



California Rule
� Rule 3-600(D)-(E). Organization as Client.

(D) In dealing with an organization's directors, officers, employees, members, 
shareholders, or other constituents, a member shall explain the identity of the client for 
whom the member acts, whenever it is or becomes apparent that the organization's 
interests are or may become adverse to those of the constituent(s) with whom the 
member is dealing. The member shall not mislead such a constituent into believing that 
the constituent may communicate confidential information to the member in a way that 
will not be used in the organization's interest if that is or becomes adverse to the 
constituent.

(E) A member representing an organization may also represent any of its directors, 
officers, employees, members, shareholders, or other constituents, subject to the 
provisions of rule 3-310. If the organization's consent to the dual representation is 
required by rule 3-310, the consent shall be given by an appropriate constituent of the 
organization other than the individual or constituent who is to be represented, or by the 
shareholder(s) or organization members.



ABA Model Rule

� Rule 1.13(f)-(g)

(f) In dealing with an organization's directors, officers, employees, 
members, shareholders or other constituents, a lawyer shall 
explain the identity of the client when the lawyer knows or 
reasonably should know that the organization's interests are 
adverse to those of the constituents with whom the lawyer is 
dealing.

(g) A lawyer representing an organization may also represent any 
of its directors, officers, employees, members, shareholders or 
other constituents, subject to the provisions of Rule 1.7. If the 
organization's consent to the dual representation is required by 
Rule 1.7, the consent shall be given by an appropriate official of 
the organization other than the individual who is to be 
represented, or by the shareholders.



Issues
Lawyer represents Enormo Corp. in securities cases.  
Enormo Corp.’s biggest Shareholder (a former director and 
CEO) sues Enormo Corp. for breach of fiduciary duty.  Can 
Lawyer represent Enormo Corp. in the case?



Issues
A law firm represents a Condominium Association.  An unrelated client asks the 
law firm to sue a member of the Condo Association (a Condo Owner).

Q. Is the Condo Owner a client for purposes of the conflicts rules?  

Q. Does representing the Condo Association mean that the law firm 
represents all the Condo Owner members of the Association?

Q. What if the facts are different, and a member of the Condo Association 
(a Condo Owner) has sued the Association.  Can the lawyer defend the 
Association in the lawsuit against Condo Owner?

Q. Would it matter if the law firm had been collecting confidential data 
from all the Condo Owners?



Issue
Lawyer represents Touchy Feely Corp. in all employment 
matters.  Touchy Feely Corp.’s Senior Accountant files a 
sexual harassment case against Touchy Feely Corp. and his 
supervisor, CEO Susie Feely.  Ms. Feely just went through an 
expensive divorce and cannot afford her own attorney.

Q. Can Lawyer represent Touchy Feely Corp. in the 
lawsuit?

Q. Can Lawyer represent both Touchy Feely Corp. and 
CEO Susie Feely in the lawsuit?  If so, how?



Model Rule Comments
Cmt [1] An organizational client is a legal entity, but it cannot 
act except through its officers, directors, employees, 
shareholders and other constituents. Officers, directors, 
employees and shareholders are the constituents of the 
corporate organizational client. The duties defined in this 
Comment apply equally to unincorporated associations. 
“Other constituents” as used in this Comment means the 
positions equivalent to officers, directors, employees and 
shareholders held by persons acting for organizational clients 
that are not corporations.



Issue
As a result of the sexual harassment lawsuit, Touchy Feely Corp. 
realizes its Senior Accountant is prone to lying.  Touchy Feely 
Corp. starts to investigate how Senior Accountant runs his 
accounting department, and it doesn’t look good.  The accounting 
problems may be serious, and Touchy Feely Corp. believes an IRS 
audit it is imminent.  Touchy Feely Corp. asks Lawyer to interview 
its employees and investigate whether the accounting errors are 
widespread or purposeful errors.  Lawyer conducts the interviews 
in confidence and takes copious notes.

Q. Can the IRS later demand (and obtain) Lawyer’s notes from 
the interviews?
Q. Can the IRS demand to interview the employees?



Model Rule Comments— “Self-

Critical Analysis” Privilege
Cmt [2] When one of the constituents of an organizational client 
communicates with the organization's lawyer in that person's 
organizational capacity, the communication is protected by Rule 
1.6. Thus, by way of example, if an organizational client requests 
its lawyer to investigate allegations of wrongdoing, interviews 
made in the course of that investigation between the lawyer and 
the client's employees or other constituents are covered by Rule 
1.6. This does not mean, however, that constituents of an 
organizational client are the clients of the lawyer. The lawyer may 
not disclose to such constituents information relating to the 
representation except for disclosures explicitly or impliedly 
authorized by the organizational client in order to carry out the 
representation or as otherwise permitted by Rule 1.6.



How Might a Lawyer Morph Into 

An Attorney for a Constituent?

� A California case has described the following situations that could create an 
attorney-client relationship between the lawyer and a constituent other than the 
corporation:

(1) the lawyer has represented the individual in the past over a long period of 
time or in several matters;

(2) the lawyer has repeated contacts with the individual while representing the 
corporation;

(3) the individual had a particular personal interest in the matter, but did not 
have independent counsel;

(4) the lawyer gave the individual advice while representing the corporation;

(5) the individual disclosed confidential information to the lawyer; or

(6) the individual paid part of the lawyer's fees.



Corporate Families
Lawyer represents Little Corp. in a small matter. Little 
Corp. is a wholly-owned subsidiary of Enormo Corp. While 
that matter is pending, Gotcha Corp. (an unrelated third 
party) comes to Lawyer and asks Lawyer to bring a multi-
million dollar suit against Enormo Corp.

Q. May Lawyer take the case?

Q. Are Little Corp. and Enormo Corp. the same client for 
conflict of interest purposes?



Corporate Families
Model Rule 1.7, cmt [34]—the “Weighing Test”
A lawyer who represents a corporation or other organization does 
not, by virtue of that representation, necessarily represent any 
constituent or affiliated organization, such as a parent or 
subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization 
is not barred from accepting representation adverse to an affiliate 
in an unrelated matter, unless the circumstances are such that the 
affiliate should also be considered a client of the lawyer, there is an 
understanding between the lawyer and the organizational client 
that the lawyer will avoid representation adverse to the client's 
affiliates, or the lawyer's obligations to either the organizational 
client or the new client are likely to limit materially the lawyer's 
representation of the other client.



Corporate Lawyer as Whistleblower
� Model Rule 1.13(b) sets forth what to do when you learn the 
corporation will take action contrary to law or a legal 
obligation



Issue

In-House Lawyer for Environment Killaz Corp. typically 
handles land use issues.  In-House Lawyer learns that Killaz is 
planning to free up some land by moving toxic chemicals 
stored there into a creek near an elementary school.

Q. Must In-House Lawyer do anything to stop Killaz from 
dumping in the creek?  If so, what?

Q. Does it make a difference if Killaz instead moves the 
chemicals to a dry creek bed in the middle of the Mohave 
Desert? 



ABA Model Rule
� Rule 1.13 (b)

(b) If a lawyer for an organization knows that an officer, employee 
or other person associated with the organization is engaged in 
action, intends to act or refuses to act in a matter related to the 
representation that is a violation of a legal obligation to the 
organization, or a violation of law that reasonably might be 
imputed to the organization, and that is likely to result in 
substantial injury to the organization, then the lawyer shall 
proceed as is reasonably necessary in the best interest of the 
organization. Unless the lawyer reasonably believes that it is not 
necessary in the best interest of the organization to do so, the 
lawyer shall refer the matter to higher authority in the 
organization, including, if warranted by the circumstances to the 
highest authority that can act on behalf of the organization as 
determined by applicable law.



ABA Model Rule
� Rule 1.13 (c)-(d)

(c) Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest 
authority that can act on behalf of the organization insists upon or fails to 
address in a timely and appropriate manner an action, or a refusal to act, that is 
clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to 
result in substantial injury to the organization, then the lawyer may reveal
information relating to the representation whether or not Rule 1.6 permits 
such disclosure, but only if and to the extent the lawyer reasonably believes 
necessary to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a 
lawyer's representation of an organization to investigate an alleged violation of 
law, or to defend the organization or an officer, employee or other constituent 
associated with the organization against a claim arising out of an alleged 
violation of law.



ABA Model Rule
� Rule 1.13(e)

(e) A lawyer who reasonably believes that he or she has been 
discharged because of the lawyer's actions taken pursuant to 
paragraphs (b) or (c), or who withdraws under circumstances that 
require or permit the lawyer to take action under either of those 
paragraphs, shall proceed as the lawyer reasonably believes 
necessary to assure that the organization's highest authority is 
informed of the lawyer's discharge or withdrawal.



California Rule—No Disclosure

� California Rule 3-600(B)-(C)

(B) If a member acting on behalf of an organization knows that an actual or apparent agent of 
the organization acts or intends or refuses to act in a manner that is or may be a violation of law 
reasonably imputable to the organization, or in a manner which is likely to result in substantial 
injury to the organization, the member shall not violate his or her duty of protecting 
all confidential information as provided in Business and Professions Code section 
6068, subdivision (e). Subject to Business and Professions Code section 6068, subdivision (e), 
the member may take such actions as appear to the member to be in the best lawful interest of 
the organization. Such actions may include among others:

(1) Urging reconsideration of the matter while explaining its likely consequences to the 
organization; or 

(2) Referring the matter to the next higher authority in the organization, including, if warranted 
by the seriousness of the matter, referral to the highest internal authority that can act on behalf 
of the organization. 

(C) If, despite the member's actions in accordance with paragraph (B), the highest authority that 
can act on behalf of the organization insists upon action or a refusal to act that is a violation of 
law and is likely to result in substantial injury to the organization, the member's response is 
limited to the member's right, and, where appropriate, duty to resign in accordance with rule 3-
700.



When Personal Interests

Get in the Way

Professor Flavia Berys



� Review
� Conflicts When Representing Organizations

� When Personal Interests Get in the Way
� Review of Rules 1.7 and 1.8
� Specific Problems and Examples



Model Rules—Current Clients
� Model Rule 1.8 lists specific rules and limitations concerning 

current clients, including:
� 1.8(a): Entering into business transactions with a client, or knowingly 

acquiring pecuniary interests adverse to clients
� 1.8(b): Use of information relating to representation of a client to the 

client’s disadvantage without informed consent
� 1.8(c): Soliciting gifts from clients
� 1.8(d): Making/negotiating agreement giving attorney media or literary 

rights
� 1.8(e): Providing financial assistance to clients in connection with litigation
� 1.8(f): Accepting third party’s payment of client’s fees
� 1.8(g): Aggregate settlements
� 1.8(h): Settling malpractice claims (actual, potential & prospective)
� 1.8(i): Acquiring proprietary interest in the cause of action
� 1.8(j): Sexual relations with a client
� 1.8(k): Rules apply to entire firm



Business Transactions with Clients
� Rule 1.8(a)

(a) A lawyer shall not enter into a business transaction with a client or 
knowingly acquire an ownership, possessory, security or other pecuniary 
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair 
and reasonable to the client and are fully disclosed and transmitted in writing
in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel on the 
transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the 
essential terms of the transaction and the lawyer's role in the transaction, 
including whether the lawyer is representing the client in the transaction.



Business Transactions with Clients
� Explanation of Rule 1.8(a)

[1] A lawyer's legal skill and training, together with the 
relationship of trust and confidence between lawyer and client, 
create the possibility of overreaching when the lawyer 
participates in a business, property or financial transaction with 
a client, for example, a loan or sales transaction or a lawyer 
investment on behalf of a client. The requirements of paragraph 
(a) must be met even when the transaction is not closely related 
to the subject matter of the representation, as when a lawyer 
drafting a will for a client learns that the client needs money for 
unrelated expenses and offers to make a loan to the client. …



Business Transactions with Clients
� Rule 1.8 applies to:

� Lawyers engaged in the sale of goods or services related to the 
practice of law (e.g. title insurance or investment services to 
existing clients)

� Lawyers purchasing property from estates they represent
� Fee arrangements when lawyer accepts an interest in client’s 

business or other nonmonetary property as payment of fees



Business Transactions with Clients
� Rule 1.8 does not apply to:

� Ordinary fee arrangements between client and lawyer (governed 
by Rule 1.5)

� Standard commercial transactions between lawyer and client for 
products or services that client generally markets to others 
(banking, brokerage, medical, products manufactured or 
distributed by client)

� Note: In “standard commercial transactions,” Rule 1.8 cmt. [1] tells 
use that “the lawyer has no advantage in dealing with the client, 
and the restrictions in paragraph (a) are unnecessary and 
impracticable.”



Business Transactions with Clients
� Requirements of Rule 1.8(a)

� Transaction itself must be fair to client
� Essential terms must be communicated to client in writing and in a way 

the client can reasonably understand
� Client must consent in writing to:

� Essential terms of transaction
� Lawyer’s role in transaction



Intersection of Rules 1.8(a) and 1.7
� Rule 1.8, cmt. [3] says “when risk to a client is greatest”

� When client expects lawyer to represent client in transaction itself; or
� When lawyer's financial interest otherwise poses a significant risk that 

lawyer's representation of client will be materially limited by lawyer's 
financial interest in the transaction

� In either situation, lawyer must comply with 1.8(a) and 1.7
� Disclose risks associated with lawyer’s dual role as legal advisor and 

participant in the transaction (i.e. risk that lawyer will structure 
transaction or give legal advice in a way that favors lawyer’s interests at 
client’s expense

� Obtain client’s informed consent



Model Rules—Current Clients
� Model Rule 1.7 (a)

(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to 
another client; or

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer's 
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer.



Model Rules—Current Clients
� Model Rule 1.7 (b)

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



Scenarios
Lawyer, who owns half of a shopping mall, is contacted by Sam 
Shopaholic to purchase the mall.  During an initial meeting to 
arrange the sale, Lawyer orally advises Sam to seek independent 
counsel for the deal.  Sam obtains independent counsel to represent 
him in the transaction opposite Lawyer.  Independent counsel 
discloses Lawyer’s half-ownership of the Shopping Mall in writing to 
Sam, but Lawyer does nothing else.  The deal closes.

Q. Has Lawyer done anything wrong?
Q. Does it matter that independent counsel disclosed Lawyer’s interest 

to Sam in writing?
Q. Does the fact that Sam was represented by independent counsel have a 

bearing on whether the terms were fair and reasonable?



Scenarios
Sally Stock approaches Lawyer about handling the acquisition of her 
company, Sally Beauty.  Sally has very little cash, as Sally Beauty is 
still a start-up.  So she offers Lawyer securities in Sally Beauty as part 
payment for Lawyer’s fees.

Q. Can Lawyer take the securities and represent Sally Stock?
Q. What Rules must Lawyer comply with?
Q. If Lawyer fails to comply with 1.8(a), can he still get his fees if Sally 

refuses to pay him the securities?  Even if the representation goes 
smoothly, is he subject to discipline?



Scenarios
� In re Fee, 182 Ariz. 597 (1995) – pp. 249-252

� Facts:
� Lawyers representing client in settlement

� Lawyers tell Judge she authorized them to seek more money to care for her 
severely brain-damaged son

� Judge negotiates more money from the other side

� Lawyers meet in confidence with client to augment their fee arrangement 
and get more fees

� Result:  Censure of the attorney

Q. Is this really a Rule 1.8 case?  Or is something else going on here?
Q.  What should the lawyers have done differently?



Scenarios–The “Lease” He Can Do
� When Zelda Cornell and her husband, Ron, became interested in leasing a 

motel in Iowa, they soon found the Clinton House Motel—a 100 room motel 
with a restaurant and lounge.  Zelda and Ron arranged a meeting with Russell 
Wunschel, a licensed attorney whose wife owned the motel.  Russell 
represented his wife in negotiating the lease.

� Zelda, Ron and Russell met in Russell’s law office.  Russell discussed the 
condition of the motel, its extensive renovation plan, and provided two recent 
revenue and expense statements but withheld other, less positive statements.  
Soon thereafter, Zelda and Ron met with their realtor and made a conditional 
offer to purchase the motel.  Russell rejected the offer, and negotiations ceased.

� Several days later, Russell had a change of heart, and he asked Zelda and Ron to 
continue negotiations.  They agreed, and three days of meetings ensued in 
Russell’s law office.  The parties negotiated detailed financial terms, with 
monthly rental payments due to Russell Wunschel and his wife directly from 
Zelda and Ron Cornell.



Scenarios—The “Lease” He Can Do
� Deep into negotiations, Zelda became uncomfortable with the complexity of the 

arrangement.  She told Russell she believed it would be prudent for her to seek advice of 
independent counsel.  In response, Russell said he was competent, was making a fair 
contract for everyone, and that he could save Zelda money if she did not involve another 
attorney.  A few days later, Zelda and Ron signed a lease-purchase contract for the motel, 
without advice from independent counsel.  One year later, Zelda fell behind on her 
business obligations for the motel, and a lawsuit was filed involving the parties.

� In the lawsuit, Zelda claimed an attorney-client relationship existed between her and 
Russell, that he withheld key financial information, and that he impermissibly 
discouraged her from seeking the advice of independent counsel when he had a financial 
interest in the negotiations.  Russell denied the attorney-client relationship and also 
denied that he had a duty to disclose financial data or the conflict of interest between him 
and Zelda.

� Who is right? 



Using Information to Client’s 

Disadvantage
� Rule 1.8(b)

(b) A lawyer shall not use information relating to 
representation of a client to the disadvantage of the client
unless the client gives informed consent, except as 
permitted or required by these Rules.



Using Information to Client’s 

Disadvantage

� Purpose of Rule 1.8(b)
� Duty of loyalty
� Applies when information is used to benefit either the lawyer 

or a third person, such as another client or business associate 
of the lawyer



Scenarios
Lawyer learns that Client intends to purchase and develop 
several parcels of land.  Lawyer also learns the land is 
significantly underpriced for the current market.  Lawyer 
moves quickly to purchase one parcel for himself, and tells 
his business associate to purchase another.  As a result of the 
high demand, Seller increases the price of remaining parcels 
by 500%.

Q. Is Lawyer subject to discipline?
Q.  If so, what should Lawyer have done differently?  Could he 

have purchased the land?



Gifts from Client
� Rule 1.8(c)

(c) A lawyer shall not solicit any substantial gift from a 
client, including a testamentary gift, or prepare on behalf of 
a client an instrument giving the lawyer or a person related 
to the lawyer any substantial gift unless the lawyer or other 
recipient of the gift is related to the client. For purposes of 
this paragraph, related persons include a spouse, child, 
grandchild, parent, grandparent or other relative or 
individual with whom the lawyer or the client maintains a 
close, familial relationship.



Scenarios
Lawyer receives a substantial gift from Client during the 
holidays, in recognition of Lawyer’s outstanding work on 
several transactions that year.

Q. Can Lawyer accept the gift?  Must he do anything first?



Scenarios
Lawyer receives a substantial gift of property from Client 
during the holidays, in recognition of Lawyer’s outstanding 
work on several transactions that year.   Effecting the gift 
requires preparing a will and conveyance.

Q. Can Lawyer accept the gift?

Q.  Can Lawyer draft the will and conveyance (both legal 
instruments)?

Q. What if Lawyer is the grandchild of the Client?



Scenarios
Lawyer asks Client to be named executor of the Client’s 
estate.  It is a lucrative financial position.  Client agrees.

Q. Has Lawyer done anything wrong?

Q.  What if Lawyer:
� Advises Client concerning nature and extent of Lawyer’s 

financial interest in the appointment
� Advises Client regarding alternative executor candidates
� Gets Client’s informed written consent



Issues—Attorney Interests in 

Representation

� Rule 1.8(d)

(d) Prior to the conclusion of representation of a client, a 
lawyer shall not make or negotiate an agreement giving the 
lawyer literary or media rights to a portrayal or account 
based in substantial part on information relating to the 
representation.

� Purpose of Rule 1.8(d):  Measures suitable in representation 
of the client may detract from the publication value of an 
account of the representation.



Scenarios
Client Shoot Gunman contacts Lawyer to defend him in a 
triple homicide.  Gunman has little money, but knows the 
press is hot on his story.  Gunman offers to barter—media 
and literary rights to his life story in return for Lawyer’s 
representation.

Q. Can Lawyer take the case?

Q. Would the result be different if Lawyer was representing 
Gunman in a media rights deal with Universal Pictures?



Financial Assistance
� Rule 1.8(e)

(e) A lawyer shall not provide financial assistance to a client 
in connection with pending or contemplated litigation, 
except that:

(1) a lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent on the 
outcome of the matter; and

(2) a lawyer representing an indigent client may pay court 
costs and expenses of litigation on behalf of the client.



Scenarios
Lawyer has represented Client for many years.  Client loses 
his home to foreclosure, and has nowhere to live.  Client 
comes to Lawyer’s office and asks for a temporary loan to 
cover living expenses and the cost of filing a complaint 
against the bank that funded Client’s mortgage.

Q. Can Lawyer provide Client with the loan?

Q. Is there a difference between court costs and living 
expenses?  Could Lawyer potentially pay one and not the 
other?



Third Party Paying Fees
� Rule 1.8(f)

(f) A lawyer shall not accept compensation for representing a 
client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of 
professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected 
as required by Rule 1.6.



Scenarios
Lawyer represents Client in litigation.  Client, because of 
business losses, has no money to pay fees.  However, Client 
has litigation insurance.  Insurer volunteers to pay Client’s 
fees.  Insurer has an interest in not settling the lawsuit for 
any amount.  Insurer would rather pay attorneys’ fees and 
“fight to the death.”  However, Client needs the lawsuit to 
end as soon as possible and at any cost.  The mere existence 
of the lawsuit is discouraging new investors in his business.

Q. Can Lawyer accept Insurer’s fees?
Q. What if Insurer also is a client of Lawyer’s?



Issues—Attorney Interests in 

Representation

� Rule 1.8(g)

(g) A lawyer who represents two or more clients shall not 
participate in making an aggregate settlement of the claims 
of or against the clients, or in a criminal case an aggregated 
agreement as to guilty or nolo contendere pleas, unless each 
client gives informed consent, in a writing signed by the 
client. The lawyer's disclosure shall include the existence 
and nature of all the claims or pleas involved and of the 
participation of each person in the settlement.



Issues—Attorney Interests in 

Representation
� Rule 1.8(h)

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's 
liability to a client for malpractice unless the client is 
independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an 
unrepresented client or former client unless that person is 
advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal 
counsel in connection therewith.



Limitations on Malpractice
� Purpose of Rule 1.8(h)

� Cmt. [14], “Agreements prospectively limiting a lawyer’s 
liability for malpractice are prohibited unless the client is 
independently represented in making the agreement because 
they are likely to undermine competent and diligent 
representation. …”



Sexual Relations With Client
� Rule 1.8(j)

(j) A lawyer shall not have sexual relations with a client unless a 
consensual sexual relationship existed between them when the 
client-lawyer relationship commenced.

� Purpose: Preventing unfair exploitation of the lawyer’s fiduciary 
role

� When representing organizations, para. (j) applies and prohibits 
the lawyer (in-house or outside counsel) from having a sexual 
relationship with a constituent of the organization who 
supervises, directs or regularly consults with the lawyer on the 
organization’s legal matters



Imputation to Firm
� Rule 1.8(k)

(k) While lawyers are associated in a firm, a prohibition in 
the foregoing paragraphs (a) through (i) that applies to any 
one of them shall apply to all of them.



Scenarios
Lawyer A and Lawyer B both work for the same Firm, but 
on different coasts.  Lawyer B has Client B, who he 
represents in taxation matters.  Client B is trying to sell his 
dry cleaning business on the East Coast.  Lawyer A decides 
to purchase Client B’s dry cleaning business for his son and 
daughter to run.  Lawyer A has never before met or 
represented Client B in any legal matter.

Q. Can Lawyer A purchase the business?  What requirements, if 
any, must he meet?



Scenarios
American Airlines and Delta sue each other for unfair 
competition.  Firm A and Firm D represent the airlines, 
respectively.  Anna works for Firm A, and Donald works for 
Firm D.  Anna and Donald are married.

Q. Can Anna and Donald work on the same case?  If so, what 
must they do first?

Q.  If Donald never works on the case or for Delta at all, can 
Anna work on the case?



Professor Flavia Berys

Conflicts of Interest and Imputation



� Conflicts of Interest and Imputation
� Model Rules 1.7, 1.9, 1.10, 1.11

� Withdrawal
� Model Rule 1.16



Model Rules—Current Clients
� Model Rule 1.7 (a)

(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to 
another client; or

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer's 
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer.



Model Rules—Current Clients
� Model Rule 1.7 (b)

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



Model Rules—Former Clients & 

Current Firm

� Model Rule 1.9(a)

(a) A lawyer who has formerly represented a client in a 
matter shall not thereafter represent another person in the 
same or a substantially related matter in which that person's 
interests are materially adverse to the interests of the 
former client unless the former client gives informed 
consent, confirmed in writing. 



Model Rules—Former Clients & 

Former Firm

� Model Rule 1.9(b)

(b) A lawyer shall not knowingly represent a person in the same 
or a substantially related matter in which a firm with which the 
lawyer formerly was associated had previously represented a 
client 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected 
by Rules 1.6 and 1.9(c) that is material to the matter; unless the 
former client gives informed consent, confirmed in writing. 



Model Rules—Former Clients
� Model Rule 1.9(c)

(c) A lawyer who has formerly represented a client in a matter or 
whose present or former firm has formerly represented a client 
in a matter shall not thereafter: 

(1) use information relating to the representation to the 
disadvantage of the former client except as these Rules would 
permit or require with respect to a client, or when the 
information has become generally known; or 

(2) reveal information relating to the representation except as 
these Rules would permit or require with respect to a client. 



Model Rules—Imputation Within 

Current Firm

� Model Rule 1.10(a)

(a) While lawyers are associated in a firm, none of them 
shall knowingly represent a client when any one of them 
practicing alone would be prohibited from doing so by 
Rules 1.7 or 1.9, unless the prohibition is based on a 
personal interest of the disqualified lawyer and does not 
present a significant risk of materially limiting the 
representation of the client by the remaining lawyers in the 
firm.



Model Rules—Imputation & Mobile 

Attorney Issues

� FORMER Model Rule 1.10 (a)(2) (pre-2002 version)

… unless (2) the prohibition is based upon Rule 1.9(a) or (b) and arises out of the 
disqualified lawyer’s association with a prior firm, and

(i) the disqualified lawyer is timely screened from any participation in the matter 
and is apportioned no part of the fee therefrom;

(ii) written notice is promptly given to any affected former client to enable the 
former client to ascertain compliance with the provisions of this Rule, which shall 
include a description of the screening procedures employed; a statement of the firm's 
and of the screened lawyer's compliance with these Rules; a statement that review may 
be available before a tribunal; and an agreement by the firm to respond promptly to 
any written inquiries or objections by the former client about the screening 
procedures; and

(iii) certifications of compliance with these Rules and with the screening 
procedures are provided to the former client by the screened lawyer and by a partner 
of the firm, at reasonable intervals upon the former client's written request and upon 
termination of the screening procedures.



Imputed Disqualification
� Rule 1.10, cmt. [2]

[2] The rule of imputed disqualification stated in paragraph (a) 
gives effect to the principle of loyalty to the client as it applies to 
lawyers who practice in a law firm. Such situations can be 
considered from the premise that a firm of lawyers is essentially 
one lawyer for purposes of the rules governing loyalty to the 
client, or from the premise that each lawyer is vicariously bound 
by the obligation of loyalty owed by each lawyer with whom the 
lawyer is associated. Paragraph (a) operates only among the 
lawyers currently associated in a firm. When a lawyer moves 
from one firm to another, the situation is governed by Rules 
1.9(b) and 1.10 (b).



Imputed Disqualification
� Rule 1.10(a) does not

� Prohibit representation when neither questions of client 
loyalty nor protection of confidential information are 
presented (cmt. [3])

� Prohibit representation by others in the firm where the person 
prohibited from involvement is a nonlawyer, such as a 
paralegal or legal secretary, so long as they are screened (cmt. 
[4])

� Prohibit representation if the lawyer is prohibited from acting 
because of events before the person became a lawyer (work 
done as a law student) (cmt. [5])



Imputed Disqualification
� Definition of “Screened” – Model Rule 1.0(k)

(k) “Screened” denotes the isolation of a lawyer from any 
participation in a matter through the timely imposition of 
procedures within a firm that are reasonably adequate under 
the circumstances to protect information that the isolated 
lawyer is obligated to protect under these Rules or other 
law.



Model Rules—Imputation & Mobile 

Attorney/Mobile Client Issues
� Model Rule 1.10(b)

(b) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person with 
interests materially adverse to those of a client represented by 
the formerly associated lawyer and not currently represented by 
the firm, unless:

(1) the matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected 
by Rules 1.6 and 1.9(c) that is material to the matter.



Principles of Imputed Qualification
� Notes on Rule 1.10(b)

� Operates to permit a law firm, under certain circumstances, 
to represent a person with interests directly adverse to those 
of a client represented by a lawyer who has left the firm

� Matter cannot be the same or substantially related
� No remaining lawyers can have material information that is 

confidential (Rule 1.6) or related to the former representation 
that could be used to the former client’s disadvantage in the 
new matter (Rule 1.9(c))



Model Rules—Imputation
� Model Rule 1.10(c), (d)

(c) A disqualification prescribed by this rule may be waived
by the affected client under the conditions stated in Rule 
1.7.

(d) The disqualification of lawyers associated in a firm with 
former or current government lawyers is governed by Rule 
1.11.



Model Rules—Current Clients
� Model Rule 1.7 (b)

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



Model Rules—Imputation with 

Government Officers and Employees

� Model Rule 1.11
� Defines how conflicts will be imputed to lawyers who are or have been government 

officers and employees
� General rules:

� Lawyer cannot represent a client in connection with a matter in which the 
lawyer participated personally and substantially as a public officer or 
employee, unless the appropriate agency gives informed consent in writing 
to the representation (Rule 1.11(a))

� Lawyer having confidential government information about a person
acquired while a government officer or employee cannot represent a private 
client whose interests are adverse to that person, if the information could 
be used to the person’s material disadvantage (Rule 1.11(c))

� Lawyer moving into position as government officer and employee cannot 
participate in a matter in which the lawyer participated personally and 
substantially while in private practice (or nongovernmental employment), 
absent agency’s informed consent in writing (Rule 1.11(d))



Model Rules—Imputation with 

Government Officers and Employees

� Model Rule 1.11
� If a lawyer is personally disqualified under Rule 1.11(a), then 

his or her firm must set up screening procedures and provide 
written notice to the appropriate government agency under 
Rule 1.11(b) in order to avoid disqualification of the entire 
firm



Scenarios
Lawyer changes law firms while the firms have a matter 
pending between them.  Lawyer had no contact with the 
matter at the old firm, and will have no contact with the 
matter at the new firm.

Q. Will new firm be subject to disqualification?



Scenarios
Lawyer changes law firms while the firms have a matter 
pending between them.  Lawyer had contact with the 
matter at the old firm, and has contact with the matter at 
the new firm.

Q. Will new firm be subject to disqualification?



Scenarios
Lawyer changes law firms while the firms have a matter 
pending between them.  Lawyer had contact with the 
matter at the old firm, but will have no contact with the 
matter at the new firm.

Q. Will new firm be subject to disqualification?



Scenarios
Paralegal changes law firms while the firms have a matter 
pending between them.  Paralegal had contact with the 
matter at the old firm, but will have no contact with the 
matter at the new firm.

Q. Will new firm be subject to disqualification?

Q.  Do the rules differ for a Secretary changing firms?



Scenarios
Firm A represented Corporation in environmental matters.  
Lawyer X was a partner in Firm A but did no work on 
Corporation’s matters.  Lawyer X moved to Firm B and 
attempted to sue Corporation on environmental matters.  
Corporation moved to disqualify Lawyer X.

Q. Will Lawyer X be disqualified?

Q.  Does it matter whether Lawyer X received confidential 
information? 

Q. What if Lawyer X had access to, but did not actually 
receive, confidential information?

Q.  If Lawyer X is disqualified, will his disqualification imputed 
to Firm B?



Scenarios
Law Firm A represents Plaintiff, and Law Firm B represents 
Defendant.  Lawyer at Firm A left to join Firm B.  While at 
Firm A Lawyer worked extensively on this case, about 2300 
hours over several years.  Firm B’s Washington D.C.-based 
lawyers worked on this case.  Lawyer joined Firm B’s New 
York City office.  Firm B did not set up a screen until some 
time after Lawyer arrived.  At a time when there was no 
screen in place, several lawyers at Firm B mentioned this 
case to Lawyer, but Lawyer claimed he told them nothing.  
Defendant moved to disqualify Firm B.

Q. Will Firm B be disqualified?  Why or why not?



Scenarios
IP Lawyer leaves his in-house lawyer job at Allstate and goes 
to work in Big Law Firm’s Menlo Park office.  Big Law Firm 
is representing State Farm in a trademark infringement 
action.  The mark in question is similar to the marks upon 
which IP Lawyer worked while at Allstate.  Allstate brings a 
motion to disqualify Big Law Firm.  Big Law Firm, however, 
feels comfortable because it has set up a screen for IP 
Lawyer.

Q.  Will Big Firm be disqualified?



Model Rules—Withdrawal
� Model Rule 1.16 Summary

� Lawyer should decline representation or withdraw if
� Client demands that lawyer engage in conduct that is illegal or violates 

the Rules of Professional Conduct or other law

� Note: You don’t have to withdraw if a client merely suggests that 
course of conduct.

� Lawyer’s physical or mental condition materially impairs the lawyer’s 
ability to represent the client

� Lawyer is fired by the client



Model Rules—Withdrawal
� Model Rule 1.16 Summary

� Lawyer can withdraw if
� Withdrawal will not have a material, adverse affect on the client’s 

interests

� Client persists in the illegal or fraudulent course of action involving he 
lawyer’s services

� Lawyer learns the client has used his or her services to perpetrate a 
crime or fraud

� Client insists on repugnant course of action

� Client does not fulfill an obligation to the lawyer and has reasonable 
warning that the lawyer will withdraw

� Representation is unreasonably difficult or will be an unreasonable 
financial burden on the lawyer

� Any other good cause exists



Model Rules—Withdrawal
� Even upon withdrawal, have to take steps to protect a 

client’s interests (Rule 1.16(d))

� This includes when the attorney is unfairly discharged by 
the client—an attorney still must take all reasonable steps 
to mitigate the consequences to the client (Rule 1.16, cmt. 
[9])



Problem 10
I. Meeker, Reynolds and Stearns began as an intellectual property law "boutique" that catered 
to high tech and other start-up companies. But the downturn in dot. coms led to the loss of 
some of Meeker, Reynolds' biggest clients and a slowdown in new business. The partners 
eventually decided to expand into other areas, including real estate litigation. They have had 
some serious discussions about merging with ten to twelve lawyers from the litigation 
department of Burton & Barrows across town.

Talks between Meeker, Reynolds and Burton & Barrows litigators heat up. Before their firm's 
monthly partnership meeting, Leonard Meeker and Eliza¬beth Reynolds meet to discuss 
presenting their expansion proposal to the firm.

"Beth," says Meeker, "I just learned that B&B has sued Royster Homes on behalf of Hoosier 
Trust over that joint venture agreement with Royster a few years ago. Their guy Pete 
Markovich is taking the case with him when he comes over here. Didn't we represent Royster 
on its initial public offering just before it entered into that joint venture?“

“Yeah, we did, Len," says Reynolds. "In fact, we had to learn about Royster's assets, its 
earning potential, its board of directors, everything. We had to pass muster with the SEC, and 
we had to arrange with Arbenz Accounting to get their books in order. It was quite a job, and 
we earned quite a fee. Does that give us a conflict with the B&B litigators?



Problem 10
"I don't know, Beth," replies Meeker. "Not everyone who worked on the case 
would be joining our firm. Besides, we only represented Royster in its IPO. 
Isn't that OK? I mean, putting together an IPO has nothing to do with a lawsuit 
over a joint venture agreement. Right?“

"Maybe so, Len," concludes Reynolds, "but we'd better check it out before we 
pitch our partners on this deal."

QUESTIONS
1. If Meeker, Reynolds absorbs the Burton & Barrows litigators, will any conflict 

exist if their new partners continue to represent Hoosier in its lawsuit against 
Royster? Does Meeker, Reynolds have confidential information about Royster 
Homes that would be of use to Hoosier in its lawsuit against Royster? Does that 
make a difference?

2. Does it matter whether Meeker, Reynolds is continuing to represent Royster on 
other intellectual property and securities matters unrelated to the lawsuit? Why 
or why not?



Problem 10
II. At the partnership meeting Meeker and Reynolds inform the other members of the firm 

about the merger details and their would-be new partners' potentially troublesome 
representation of Hoosier in the lawsuit against Royster. Ed Stearns suggests that the 
firm simply set up an ethical wall around the litigators in the Hoosier/Royster lawsuit." 
'Screening* is done all the time when lawyers leave government work. I don't see why 
we can't do it here.“

QUESTIONS
1. Can the new lateral transfers to Meeker, Reynolds continue to represent Hoosier if 

Royster moves to disqualify them?
2. If Meeker, Reynolds establishes an ethical screen, what would it look like?
3. Assume that Royster moves to disqualify the former Burton & Barrows attorneys from 

representing Royster. Can Royster also disqualify the entire Meeker, Reynolds firm wall 
around the former B&B attorneys?

4. May a law firm drop a client to avoid a conflict? Under what circumstances?



Professor Flavia Berys

Special Conflicts Problems—Insurance 

Defense & Class Actions



� Wrap Up From Last Topics
� Shared space and non-lawyer migration

� New topics—special conflicts problems
� Insurance defense
� Class actions



Insurance Defense
� Who is the client?

� Insured
� Is the subject of the litigation
� Indirectly pays attorneys’ fees by paying for the insurance policy
� May have a claim against the insurer (denial of coverage)

� Insurer
� Retains the attorney
� Pays the attorneys’ fees directly
� Forms a relationship with the attorney that may last beyond a single case
� Determines how many cases to send to the attorney

� Is this “dual representation”?



Insurance Defense
� Insurer control over the litigation

� Clifford article, p. 298-299
� Can company’s claims adjuster tell lawyer how to conduct the 

defense?
� Can the claims adjuster impose cost-cutting guidelines?
� Can the attorney submit his or her itemized bills (containing 

client confidences) to the insurer’s outside auditor?
� Can the insurance company decline to pay an eventual 

judgment, despite providing counsel (defense vs. indemnity)?
� What if the judgment will exceed policy limits?



What is a class action?
AOL Time Warner

Status: Settled 2005 
Amount: $2.5 billion 

Investors in AOL Time Warner stock sued the 
company for fraud under federal securities 
law. The company was alleged to have 
improperly accounted for dozens of 
advertising transactions between 1998 and 
2002. 

The alleged transactions created the 
appearance that they were generating 
revenue when, in reality, were just shifting 
money back and forth. The alleged false 
earnings statements inflated the company’s 
value by $1.7 billion. 

Source: InfoLaw.com



Class Actions
� Who is the client?

� Named plaintiffs?
� Passive class members?

� How can plaintiff’s counsel avoid conflicts or ever settle the 
case?

� Can defense counsel contact any class members without 
going through plaintiff’s counsel?



Professor Flavia Berys

Is the Lawyer the Client’s Savior 

or the Client’s Mouthpiece?



Class 14
� Two concepts

� Lawyer as Savior
� “[L]awyers disserve their clients when they pursue ends that they have 
imputed to their clients through means that they have not discussed with 
them.”

� Lawyer as Mouthpiece or Technician
� “[L]awyers diminish the legitimacy of the legal system and profession 
when they act purely as technicians, awarding their clients too much 
authority and abdicating responsibility for the consequences of their 
actions.”

o Maude article, pp. 324-325



Model Rules
� Model Rule 1.2

� Sets forth the allocation of responsibility for decision making 
during representation

� Client has the ultimate authority to determine the purposes to 
be served by the legal representation, within the limits imposed 
by law and the lawyer’s professional obligations

� Lawyer has the authority to determine the means by which the 
client’s objectives should be pursued, but still must consult with 
the client



Model Rules
� Model Rule 1.2

� Client decides—objectives of representation
� Lawyer “shall abide by a client’s decisions concerning the objectives of the 
representation and, as required by Rule 1.4, shall consult with the client 
as to the means by which they are to be pursued.” … (Rule 1.2(a))

� Client decides—when to settle
� Lawyer “shall abide by a client’s decision whether to settle a matter.” … 
(Rule 1.2(a))

� Client decides—whether to waive jury trial or testify
� Lawyer in a criminal case “shall abide by the client’s decision, after 
consultation with the lawyer, as to the plea to be entered, whether to 
waive jury trial and whether the client will testify.”  (Rule 1.2(a))



Model Rules
� Model Rule 1.2

� Lawyer decides—tactical decisions
� Lawyer decides—means to carry out the representation
� Lawyer may take “such action … as is impliedly authorized to 
carry out the representation”
� Includes routine tactical tasks

� Includes specific action authorized by client at outset of litigation



Duty to Keep Clients Informed
� Remember—the duty to keep clients informed remains, even if 
you can make tactical decisions
� Model Rule 1.4.  Communication

(a) A lawyer shall … 

(2) reasonably consult with the client about the means by which the 
client’s objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the 
matter; …

(5) consult with the client about any relevant limitation on the 
lawyer’s conduct when the lawyer knows that the client expects 
assistance not permitted by the [Model Rules] or other law.



Duty to Keep Clients Informed
� Model Rule 1.4(b).  

(b) A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation.

� “Reasonably necessary” means
� Fulfilling reasonable client expectations for information 
consistent with the duty to act in the client’s best interests



Duty to Keep Clients Informed
� Duty to keep clients informed of “significant developments” in 
California
� Cal. Bus. & Prof Code § 6068(m)

It is the duty of an attorney … (m) To respond promptly to 
reasonable status inquiries of clients and to keep clients reasonably 
informed of significant developments in matters with regard to which 
the attorney has agreed to provide legal services.

� California Rule 3-500. Communication.

A member shall keep a client reasonably informed about significant 
developments relating to the employment or representation, 
including promptly complying with reasonable requests for 
information and copies of significant documents when necessary to 
keep the client so informed.



“Big Picture” Questions
� What should a lawyer do when the client doesn’t want to 
follow the lawyer’s advice?

� What if the client insists on a course of conduct that the 
lawyer is convinced is not in the client’s best interests? 



Representing Corporate Clients 

and Other Organizations

� Model Rule 1.4, cmt. [6]
� Recognizes a lawyer cannot keep every member of a group or 
organization informed about legal affairs

� Tells lawyers to “address communications to the appropriate 
officials of the organization”



Model Rules
� Application of Model Rule 1.2

� What if client lacks the capacity to decide upon the ultimate 
purposes to be served by the representation?

� Or to participate intelligently in decisions that may affect the 
merits of the case or substantially prejudice his or her rights?



Model Rules
� Model Rule 1.14

� Provides direction to lawyers whose clients’ capacity is 
diminished because of
� Minority

� Mental impairment

� Some other reason

� Directs a lawyer to “maintain a normal client-lawyer 
relationship with the client” “as far as reasonably possible”
� What is “as far as reasonably possible”?



Model Rules
� Model Rule 1.14(b)

� IF the lawyer reasonably believes that
� The client has diminished capacity;

� Is at risk of substantial physical, financial or other harm unless action is 
taken; and

� The client cannot adequately act in his or her own interest;

� THEN the lawyer may take reasonably necessary protective 
action



Model Rules
� Model Rule 1.14(b)

� What is “reasonably necessary protective action”?
� Consulting with individuals or entities that have the ability to 
take action to protect the client

� In appropriate cases, seeking the appointment of a guardian at 
litem, or conservator or guardian

� Note: This is not the rule in California.



Model Rules
� What about client confidences?

� Rule 1.14(c) says lawyer is “impliedly authorized” to reveal 
client confidences protected by Rule 1.6

� BUT “only to the extent reasonably necessary to protect the 
client’s interests”

� Note: This is not the rule in California either!



California
� Model Rules have provided that a lawyer who represents a 
client with diminished capacity is permitted to reveal that 
client’s confidential information or, in an extreme case, is 
permitted to institute conservatorship proceedings when 
such action becomes necessary to protect the impaired client 
from harm such as physical abuse or financial victimization. 
California’s current rules do not permit such 
actions as they likely constitute a breach of client 
loyalty or confidentiality. 



Professor Flavia Berys

What Price Truth, Justice, and 

Advocacy?



The Role of Defense Counsel
� What is the role of defense counsel?

A. To zealously defend the innocent.

B. To zealously defend the innocent and provide an adequate 
defense for the guilty so that “the right thing” happens.

C. To zealously defend clients within the boundaries of all legal 
and ethical rules.

D. To zealously defend clients within the boundaries of all legal 
and ethical rules, even if it means that a guilty person goes 
free.



The Role of Defense Counsel
� What can defense counsel do?

A. Present a defense for a defendant counsel believes is 
probably guilty.

B. Present a defense for a defendant counsel knows is guilty.

C. Present testimony that defense counsel reasonably believes 
to be false.

D. Present testimony that defense counsel knows to be false.



Requirements of Defense Counsel
� Rule 1.1 – Duty of competence

� Cmt. [5]  Competent handling of a particular matter includes 
inquiry into and analysis of the factual and legal elements of the 
problem, and use of methods and procedures meeting the 
standards of competent practitioners. … …



Requirements of Defense Counsel
� Rule 1.3 –A lawyer shall act with reasonable diligence and 
promptness in representing a client.
� Cmt. [1]  A lawyer should … take whatever lawful and ethical 
measures are required to vindicate a client’s cause or endeavor.  
A lawyer must also act with commitment and dedication to the 
interests of the client and with zeal in advocacy upon the client’s 
behalf. …



Requirements of Defense Counsel
� Rule 3.1 – Meritorious claims and contentions

A lawyer shall not bring or defend a proceeding, or assert or 
controvert an issue therein, unless there is a basis in law 
and fact for doing so that is not frivolous, which includes 
a good faith argument for an extension, modification or 
reversal of existing law. A lawyer for the defendant in a 
criminal proceeding, or the respondent in a proceeding that 
could result in incarceration, may nevertheless so defend the 
proceeding as to require that every element of the case be 
established.



Requirements of Defense Counsel
� Rule 3.1 – Meritorious claims and contentions

cmt. [3] The lawyer’s obligations under this Rule are 
subordinate to federal or state constitutional law that entitles 
a defendant in a criminal matter to the assistance of counsel 
in presenting a claim or contention that otherwise would be 
prohibited by this Rule.



California Statute
� Cal. Bus. & Prof. Code § 6068(c)

It is the duty of an attorney … (c) To counsel or maintain 
those actions, proceedings, or defenses only as appear to him 
or her legal or just, except the defense of a person charged 
with a public offense.



Requirements of Defense Counsel
� Rule 3.3(a) – Candor toward the tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and not 
disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's 
client, or a witness called by the lawyer, has offered material evidence and the 
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse 
to offer evidence, other than the testimony of a defendant in a criminal matter, 
that the lawyer reasonably believes is false.



Requirements of Defense Counsel
� Rule 3.3(b)-(d) – Candor toward the tribunal

(b) A lawyer who represents a client in an adjudicative proceeding and who 
knows that a person intends to engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material 
facts known to the lawyer that will enable the tribunal to make an informed 
decision, whether or not the facts are adverse.



Requirements of Defense Counsel
� Rule 3.3 – Candor toward the tribunal

cmt. [2] … [A] lawyer in an adversary proceeding is not required to present an 
impartial exposition of the law or to vouch for the evidence submitted in a 
cause, the lawyer must not allow the tribunal to be misled by false statements of 
law or fact or evidence that the lawyer knows to be false.

cmt. [8] … The prohibition against offering false evidence only applies if the 
lawyer knows that the evidence is false. A lawyerÂs reasonable belief that 
evidence is false does not preclude its presentation to the trier of fact. A 
lawyerÂs knowledge that evidence is false, however, can be inferred from the 
circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts 
about the veracity of testimony or other evidence in favor of the client, the 
lawyer cannot ignore an obvious falsehood.



Comparison with California Rules
� California Rule 5-200 most closely parallels Model Rule 3.3

� Similarities
� Requires that attorney appearing before a tribunal employ 
only means consistent with the truth, and not make a false 
statement of fact or law

� Requires that attorney never mislead judge or jury by any 
“artifice” (see also B&P Code 6068(d))



Comparison with California Rules
� California Rule 5-200 most closely parallels Model Rule 3.3

� Differences
� Does not directly say attorney must disclose legal authority in the 
controlling jurisdiction that is directly adverse

� Does not permit disclosure of client confidences to take remedial 
measures

� Does not expressly address offering false evidence

� Does not permit a lawyer to refuse to offer evidence “reasonably believed” 
to be false



High-Level Summary of California 

RulesLawyers are expected to be forceful advocates for their clients' legitimate causes, but 
lawyers play a critical role in honest administration of justice. Lawyers, by adherence 
to their high fiduciary duties and the truth, can sharply reduce or eliminate clashes and 
ease the way to resolving disputes.

Lawyers, as officers of the court, sworn to uphold the law and with a duty of candor to 
the tribunal, are prohibited from knowingly allowing a client to testify falsely. A lawyer 
rarely knows (with certainty) that a client intends to commit perjury. Where a lawyer 
has such knowledge, specific obligations in terms of candor to the tribunal are 
triggered that may be directly opposed to the duty to maintain lawyer-client 
confidentiality.

A lawyer must attempt to discourage prospective client perjury. If the lawyer's 
attempts to dissuade the client are unsuccessful, counsel must seek to 
withdraw without revealing the client's confidences.
The lawyer should urge the client to rectify past perjury; if that is 
unsuccessful, the lawyer may seek to withdraw.

Source:  
http://www.law.cornell.edu/ethics/ca/narr/CA_NARR_3.HTM#3.3:100
(citing Karpman & Margolis pages 93-98)



Mitchell and Subin articles,

pp. 390-393

Question:  Can defense counsel present a closing argument 
containing a “false defense”?

� Considerations
� Raising doubts, pointing out what prosecution failed to prove 
� Suggesting facts that defense counsel knows, or reasonably 
believes, did not happen

� Making “true facts” look false, and making “false facts” look true
� Is there a difference between lying and creating a false 
impression?



United States v. Wade, p. 393
� “Our interest in not convicting the innocent permits counsel 
to put the State to its proof, to put the State’s case in the 
worst possible light, regardless of what he thinks or knows to 
be the truth.”



Professor Flavia Berys

Ethical Duties of Prosecutors



The Role of Prosecution Counsel
� What is the role of prosecution counsel?

A. To seek justice. 

B. To see that the accused receives a fair and impartial trial.

C. To decide what crimes are to be charged and how they are 
to be prosecuted.

D. To be zealous in their enforcement of the law.



Who Is This Famous Prosecutor?
� At one time boasted a “perfect” conviction record at trial—
rumored to be more than 100 convictions while practicing as 
a felony prosecutor

� Criticized by 11th Circuit of  playing "fast and loose" with 
ethical rules
� Criticized for not following obligations to disclose to the 
defendant's lawyer information about other possible suspects

� Found it “difficult to conclude that [she] did not knowingly” 
elicit false testimony from a police detective that there were no 
other suspects



Nancy Grace
� TV Personality Nancy Grace

� In 2011 a New York Times article David Carr 
wrote “Since her show began in 2005, the 
presumption of innocence has found a 
willful enemy in the former 
prosecutor turned broadcast judge-
and-jury." 

� Mainstream media have suggested that Grace 
made "wildly speculative" allegations on her 
program that the investigation into Whitney 
Houston's death should include the 
possibility that someone may have been 
responsible for drowning Houston. Some 
reporters have pointed out that Grace should 
have waited for the coroners report before 
making this allegation. 



The Role of Prosecution Counsel
� District Attorneys and U.S. Attorneys have enormous 
discretion

� They decide:
� Whether a case should be filed
� Under which criminal statutes it should be filed
� Who a case should be filed against, and whether any individuals 
will get immunity

� How some criminal statutes should be applied
� When a case is appropriate for prosecution
� Whether a case warrants a plea negotiation



The Role of Prosecution Counsel
� Why is discretion necessary?



Special Duties of Prosecuting 

Attorneys

� Prosecuting attorneys owe a special duty to see that the 
accused receives a fair and impartial trial.

� As representatives of the state, prosecutors have discretionary 
power to decide what crimes are to be charged and how they 
are to be prosecuted.



Special Duties of Prosecuting 

Attorneys

� The state’s interest in a criminal case is to see that justice is 
done. Thus, it is the prosecutor's duty to seek justice, not 
merely to convict.
� See Berger v. United States 295 U.S. 78, 88 (1935); ABA Model 
Code, EC 7–13



Special Duties of Prosecuting 

Attorneys

� However, prosecutors are permitted to be zealous in their 
enforcement of the law—provided their zeal remains within 
legal limits: “The prosecutor's job isn't just to win, but to win 
fairly, staying well within the rules.”
� United States v. Blueford, 312 F.3d 962, 968 (2002) (emphasis 
added; internal quotes omitted)



California Rules: 

No Charges Absent Probable Cause

� Prosecutors are subject to discipline if they institute or 
continue criminal prosecutions on charges which they “know 
or should know” are not supported by probable cause.
� CRPC 5–110

� If the lack of probable cause is discovered after criminal 
charges have been filed, the prosecutor must “promptly 
advise the court in which the criminal matter is pending.”
� CRPC 5–100; see also ABA Model Code DR 7–103(A), ABA 
Model Rule 3.8(a)



Overcharging Defendants
� Question—Can a prosecutor “overcharge” a defendant in 
order to coerce a plea bargain?



Duties Related to Plea Discussions
� Prosecutors cannot knowingly make false statements or 
misrepresentations of fact or law during plea discussions

� Prosecutors cannot promise a particular sentence as part of a 
plea arrangement; just what position the prosecutor will take 
before the court

� Prosecutors cannot imply they have more power than they do



Special Duties Regarding 

Witnesses and Evidence

� Disclosing evidence beneficial to accused (“Brady evidence”)
� The prosecutor must make timely disclosure to the defense of 
any available evidence known to the prosecutor that may negate 
guilt, mitigate the degree of the offense, or reduce the 
appropriate punishment
� Brady v. State of Maryland, 373 U.S. 83, 87 (1963) 



Special Duties Regarding 

Witnesses and Evidence

� The government violates its constitutional duty to disclose 
material “Brady evidence” where:
� The evidence is favorable to defendant in that it is exculpatory 
or impeachment evidence;

� The government willfully or inadvertently suppresses this 
evidence; and

� Prejudice ensues from the suppression (i.e., the evidence is 
“material”)



Special Duties to Investigate Facts
� A prosecutor must pursue leads that may negate guilt

� A prosecutor may not intentionally fail to pursue evidence 
merely because it may damage the prosecution's case or aid the 
accused 



Special Duties in Presenting the Case

� A prosecutor cannot claim personal knowledge of facts

� Prosecutors in criminal cases have “a special obligation to 
avoid improper suggestions, insinuations, and especially 
assertions of personal knowledge.”
� United States v. Roberts, 618 F.2d 530, 533 (9th Cir. 1980) 
(internal quotes and citation omitted)



Special Duties in Presenting the Case

� A prosecutor cannot “vouch” for a witness (i.e. impart to the 
jury his or her belief that a government witness is credible)
� Cannot place the prestige of the government behind a witness 
through personal assurances of veracity

� Cannot suggest that information not presented to the jury 
supports a witness’s testimony

� “When the credibility of a witness is crucial, improper 
vouching is particularly likely to jeopardize the fundamental 
fairness of the trial”
� United States v. Necoechea, 986 F.2d 1273, 1278 (9th Cir. 1993)



Special Duties in Examining 

Witnesses
� Unlike defense counsel, a prosecutor’s ability to cross-
examine a witness is limited

� A prosecutor cannot use cross-examination to discredit or 
undermine a witness if the prosecutor knows the witness is 
testifying truthfully



Special Duties Regarding Witnesses

� Prosecutors:
� Must disclose the identities of all witnesses
� Must allow defense counsel to interview government witnesses
� Cannot instruct government witnesses to refuse to talk to 
defense counsel



Special Duties Regarding Perjury
� A prosecutor is required to investigate an allegation or 
suspicion of perjury
� Flows from prosecutor's “constitutional obligation” to collect 
potentially exculpatory evidence, prevent fraud on court, and 
elicit the truth

� A prosecutor has a duty to correct false testimony



Special Duties in Grand Jury 

Proceedings

� Model Rule 3.8(f)
� Prosecutors may not subpoena defense counsel to testify before 
a grand jury regarding a past or present client unless they 
reasonably believe:
� The information sought is not privileged;

� The evidence is essential to an ongoing investigation or prosecution; and

� There is no other feasible alternative to obtain the information. 

� In addition, the prosecutor must get prior judicial approval after 
an opportunity for an adversary hearing.



Effect of Breach of Duties
� A prosecutor's breach of his or her duties may constitute 
prosecutorial misconduct, resulting in:
� Reversal of a criminal conviction 

� An attorney must notify the California State Bar in writing within 30 days 
of a reversal of judgment based in whole or in part on the attorney's 
misconduct or “grossly incompetent representation” or willful 
misrepresentation
� Cal. Bus. & Prof. Code § 6068(o)(7)

� Discipline
� Reprimand in published court opinions
� Contempt

� However, prosecutors generally have civil liability immunity



Examples of Prosecutorial Misconduct

� Conviction reversal was required for prejudicial misconduct 
where Prosecutor argued she had taken an oath as Deputy 
DA not to prosecute a case if she had any doubt a crime was 
committed (thus, defendant was clearly guilty as charged). 
This was improper vouching for the integrity of Prosecutor's 
office and Victim's credibility.



Professor Flavia Berys

When the Client Insists on Lying



Rule 3.3
� Rule 3.3 applies to both civil and criminal cases

� Rule 3.3(a)(3)

(a) A lawyer shall not knowingly:

… (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's 
client, or a witness called by the lawyer, has offered material evidence and the 
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse 
to offer evidence, other than the testimony of a defendant in a criminal matter, 
that the lawyer reasonably believes is false.



Rule 3.3
� Rule 3.3(b)-(c)

(b) A lawyer who represents a client in an adjudicative proceeding and who 
knows that a person intends to engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6.
…



Requirements of Defense Counsel
� Rule 3.3 – Candor toward the tribunal

cmt. [2] … [A] lawyer in an adversary proceeding is not required to present an 
impartial exposition of the law or to vouch for the evidence submitted in a 
cause, the lawyer must not allow the tribunal to be misled by false statements of 
law or fact or evidence that the lawyer knows to be false.

cmt. [8] … The prohibition against offering false evidence only applies if the 
lawyer knows that the evidence is false. A lawyer's reasonable belief that 
evidence is false does not preclude its presentation to the trier of fact. A lawyers 
knowledge that evidence is false, however, can be inferred from the 
circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts 
about the veracity of testimony or other evidence in favor of the client, the 
lawyer cannot ignore an obvious falsehood.



Comparison with California Rules
� California Rule 5-200 most closely parallels Model Rule 3.3

� Differences
� Does not directly say attorney must disclose legal authority in the 
controlling jurisdiction that is directly adverse

� Does not permit disclosure of client confidences to take remedial 
measures

� Does not expressly address offering false evidence

� Does not permit a lawyer to refuse to offer evidence “reasonably believed” 
to be false



The Perjury “Trilemma” – pp. 405-406

� Derives from three obligations
1. Lawyers must seek out all relevant facts to give clients 

effective assistance of counsel to which they are entitled
2. So that clients will feel free to give lawyers information 

necessary for effective representation, the lawyer is under a 
duty of confidentiality

3. Lawyer is expected to be candid with the court

� Which duty must give way?



Perjury in the Civil Context
� Typically occurs before trial, such as at a deposition

� Scenario 1:  You find out immediately before a deposition that 
the client will lie

� Scenario 2:  You find out immediately before a deposition that 
your client is lying, and that lie is already in a court paper

� Scenario 3:  You are sitting in the deposition, and you hear 
your client say what you know to be a lie



Perjury in the Civil Context
� Attorney disbarment

� Committee of Prof. Ethics v. Crary (Iowa 1976)
� Attorney disbarred when he did not attempt to prevent or correct client’s 
false testimony of her whereabouts, when she was really with the attorney

� In re Attorney Discipline Matter (8th Cir. 1996)
� Attorney disbarred when in-court tape machine, inadvertently left 
running, recorded the attorney actively suggesting that the client lie



Coaching Clients
� “The Lecture”

� “[C]oaching clients, like robbing them, is not only frowned 
upon, it is downright unethical and bad, very bad.  Hence the 
Lecture, an artful device as old as the law itself, and one used 
constantly by some of the nicest and most ethical lawyers in the 
land.  “Who, me?  I didn’t tell him what to say,” the lawyer can 
later comfort himself.  “I merely explained the law, see.”



Coaching Clients
� An attorney must prepare his clients for their testimony at 
deposition or trial

� In general, what should an attorney do?
� Explain the process
� Explain the law

� Should the attorney, or must the attorney, explain the significance of the 
question?



Coaching Clients
� Baron & Budd Memo, “Preparing for Your Deposition”

� Considered a primer for stretching the truth in deposition
� Included tips such as

� “STOP TALKING IMMEDIATELY” if your attorney interrupts

� Listen closely for “suggestions” in their attorney’s questions

� Offered example questions and answers



Professor Flavia Berys

Pushing the Envelope



Overview of Class
� Follow-up Questions From Last Topic

� Duty to Bring Only Meritorious Claims and Defenses

� Liability for Violation of Duty

� Anti-SLAPP



Duty to Correct Past Perjury
� In California—

� An attorney should counsel the client to rectify past perjury. If 
unsuccessful, the attorney should withdraw from the case 
(without disclosing the reasons for withdrawal)
� Los Angeles Bar Ass'n Form.Opn. 305 (1968)

� See also Model Rule 3.3(a)(3) & cmts. [5]-[11]



Duty to Correct Past Perjury
� California hypothetical—

� During a civil nonjury trial, Attorney discovers Client has given 
perjurious testimony. Attorney concludes disclosing the 
testimony would likely result in a decision against Client. 
Attorney further assumes that withdrawal would result in an 
adverse decision.

Q.  What steps should the attorney take?

- Source: Rutter Group Guide—Professional 
Responsibility



Duty to Correct Past Perjury
� Answer—Part 1

� If Attorney has actual knowledge of Client's perjury, Attorney is 
required to take steps to ensure he or she does not give implicit 
consent to the deception. First, Attorney should permit Client to 
provide Attorney with an explanation of the testimony—which may 
change Attorney's opinion and solve the problem

� If Attorney's opinion is unchanged, Attorney must explain to Client 
that unless the perjured testimony is corrected or removed from the 
record, Attorney will be required to withdraw from representation

� Attorney must also explain the ramifications of attempting to rectify 
perjured testimony. For example, if Client retakes the stand and 
testifies contrary to earlier testimony, Client is subject to criminal 
prosecution for perjury (Cal. Pen. C. §§ 118, 123)



Duty to Correct Past Perjury
� Answer—Part 2

� As an alternative, Attorney may seek a stipulation from 
opposing counsel (without explanation) striking the testimony. 
Attorney could also move that the testimony be stricken, stating 
whatever grounds exist without disclosing the perjurious nature 
of the testimony without Client's consent

� If these alternatives fail, Attorney is required to seek permission 
to withdraw from representation without disclosing the 
perjurious testimony
� Cal. State Bar Form. Opn. 1983–74



Duty to Correct Material False 

Evidence

� ABA Model Rule 3.3(a)(3) is broad enough to include any
material false evidence
� Perjured testimony
� Fake/doctored evidence other than testimony

� Lawyer must take “reasonable remedial measures, including, 
if necessary, disclosure to the tribunal”



Duty to Correct Material False 

Evidence

� Does producing or offering evidence that disputes the 
perjured testimony or other material false evidence correct 
the problem?



Duty Not to Suppress Evidence
� A lawyer “shall not suppress any evidence that the (lawyer) or 
the (lawyer's) client has a legal obligation to reveal or to 
produce.”
� Rule 5-220 (applies in both civil and criminal proceedings)



Compare—Former Client Perjury
� An attorney (other than a prosecutor) is not obligated to 
persuade a former client to rectify past perjury; nor may he 
or she disclose it to the client’s current counsel, the court, 
opposing counsel or the State Bar.
� Los Angeles Bar Ass’n Form. Opn. 386 (1980)



Concealment of Material Facts
� Just as bad as explicit false statements and grounds for discipline

� Examples
� In a products liability action, Plaintiffs seek discovery from Manufacturer 

regarding incidents of malfunctioning of Manufacturer's beds. Manufacturer 
and its Counsel disclose several incidents but conceal numerous others. In 
closing argument, Counsel specifically notes that only a few reported 
incidents of malfunctioning of Manufacturer's beds exist. Plaintiffs lose at 
trial.

� After trial, Lawyer for another plaintiff suing Manufacturer contacts Plaintiffs 
regarding Lawyer's discovery of numerous additional incidents of bed 
malfunctions. Concealment of the additional bed malfunction incidents by 
Counsel and Manufacturer warrants a new trial and imposition of sanctions 
against them.

� Sherman v. Kinetic Concepts, Inc., 67 Cal. App. 4th 1152, 1162–64 (1998)



Concealment of Material Facts
� In a personal injury action, an attorney’s failure to disclose 
his client’s (plaintiff's) death to opposing counsel or the court 
is tantamount to making a false statement of material fact: 
“Although each lawyer has a duty to contend, with zeal, for 
the rights of his client, he also owes an affirmative duty of 
candor and frankness to the Court and to opposing counsel 
when such a major event as the death of the plaintiff has 
taken place.”
� ABA Form. Opn. 95–397



Prohibition Against 

Manufacturing Evidence

� Lawyers must not attempt to mislead a judge or jury “by an 
artifice or false statement of fact or law.” (Rule 5–200(B))

� When preparing witnesses to testify, the lawyer must refrain 
from “creating” evidence (e.g., suggesting testimony). Id.

� See also
� ABA Model Code DR 7–102(A)(6)—lawyer shall not 
participate in creation or preservation of false evidence

� ABA Model Rule 3.4(b)—lawyer shall not falsify evidence, 
counsel false testimony or offer illegal inducement to witness



Attorney Liability for Presenting 

False Testimony 

� The attorney is the “captain of the ship” with regard to 
presentation of evidence (at least in civil proceedings) and risks 
liability accordingly.

� Crime:  It is a crime (subornation of perjury) to “willfully 
procure another person to commit perjury.” (Pen. C. § 127)
� Note: This is a specific intent crime and would apply only where the 
attorney is the instigator of the perjured testimony

� Contempt:  An attorney who attempts to or does mislead the 
court is guilty of direct contempt (by presenting a statement of 
fact known to be false)

� Discipline: Misleading the court by subornation of perjury or 
presenting false evidence is an “act of moral turpitude” and 
grounds for discipline



Maintaining Meritorious Actions
� Every attorney has the duty to counsel or maintain only those 
claims, defenses, actions and proceedings that appear to the 
attorney to be “legal or just.”
� Cal Bus. & Prof. Code § 6068(c)

� Exception—criminal defense
� Bus. & Prof. Code § 6068(c) specifically excludes “the defense 
of a person charged with a public offense”

� Thus, the lawyer for an accused may ethically require every 
element of the prosecution’s case to be established, regardless of 
whether it is “just” to do so 



Duty to Use Legal Procedure
� Rule 3.1, cmt. [1]

The advocate has a duty to use legal procedure for the fullest 
benefit of the client’s cause, but also a duty not to abuse legal 
procedure. …



Duty to Use Legal Procedure
� Rule 3.1, cmt. [2]

The filing of an action or defense or similar action taken for a 
client is not frivolous merely because the facts have not first 
been fully substantiated or because the lawyer expects to 
develop vital evidence only by discovery. 

What is required of lawyers, however, is that they inform 
themselves about the facts of their clients' cases and the 
applicable law and determine that they can make good faith 
arguments in support of their clients' positions. …



Maintaining Meritorious Actions
� Frivolous contentions—Rule 3.1, cmt. [2]

� Action is frivolous if the client wants the lawyer to bring or 
defend the action “primarily for the purpose of harassing or 
maliciously injuring another person or where the lawyer is 
unable to make a good faith argument on the merits of the 
action taken or support the action taken by a good faith 
argument for an extension, modification or reversal of existing 
law.”

� Mere fact the lawyer believes the client’s position ultimately 
will not prevail does not make the action frivolous



What is “frivolous”?
� “Frivolous” is defined in Civ. Proc. Code § 128.5 as totally 
and completely without merit or for the sole purpose of 
harassing an opposing party



California Rule—Meritorious Actions
� Lawyers are prohibited from presenting a claim or defense in 
litigation that is “not warranted under existing law, unless it 
can be supported by a good faith argument for an extension, 
modification, or reversal of such existing law.”
� Cal. Rule 3–200(B)

� See also CCP § 128.7 and FRCP 11 (sanctions for presenting 
papers lacking merit)



Improper Motive
� Lawyers “must not encourage either the commencement or 
continuance of an action or proceeding for any corrupt 
motive of passion or interest.”
� Cal. Rule 3–200(B)



Improper Motive
� Cal. Rule 3-200 precludes a lawyer from accepting or 
continuing employment if he “knows or should know” that 
the object of employment is either
� (1) to bring an action, conduct a defense, assert a position, or 
take an appeal “without probable cause and for the purpose of 
harassing or maliciously injuring any person,” or

� (2) to present a claim or defense “not warranted by existing law, 
unless it can be supported by a good faith argument for an 
extension, modification or reversal of existing law.” 



What is “probable cause” in a 

civil context?

� Probable cause for asserting a position will be determined by 
a "reasonable attorney" standard.

� While a lawyer need not accurately anticipate the ultimate 
outcome of uncertainties in the law, professional competence 
is required.

� “[A] lawyer is expected to possess knowledge of those plain 
and elementary principles of law which are commonly 
known by well-informed attorneys, and to discover those 
additional rules of law which, although not commonly 
known, may be readily found by standard research 
techniques.”

� Metzger v. Silverman, 62 Cal. App. 3d 30, 39 (1976)



What If Client Demands that 

Attorney Maintain Frivolous 

Action?
� “[I]t is clear that an attorney must withdraw from a case 
when his client demands tactics that the attorney concludes 
are frivolous or breach the attorney's obligation to the legal 
system.”
� Young v. Rosenthal, 212 Cal. App. 3d 96 (2nd Dist. 1989

� Rule 3-700(C) permits a request for withdrawal if the client 
insists on taking a frivolous legal position

� If the bar member “knows or should know that continued 
employment will result in violation of ... [the] rules or of the 
State Bar Act,” then withdrawal is mandatory.  Rule 3-
700(B).



Practical Considerations
� First, try to convince your client

� If unsuccessful, give your client the opportunity to agree to 
withdraw and secure other counsel

� Inform the client that ethical and professional standards 
preclude your representation of him/her in the matter, and 
that you, as the lawyer, must withdraw



Sanctions for Abusive Litigation 

Tactics

� Fed. R. Civ. P. 11(b)

By presenting to the court a pleading, written motion, or other paper — whether by 
signing, filing, submitting, or later advocating it — an attorney or unrepresented party 
certifies that to the best of the person's knowledge, information, and belief, formed 
after an inquiry reasonable under the circumstances:

(1) it is not being presented for any improper purpose, such as to harass, cause 
unnecessary delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are warranted by existing law or 
by a nonfrivolous argument for extending, modifying, or reversing existing law or for 
establishing new law;

(3) the factual contentions have evidentiary support or, if specifically so identified, will 
likely have evidentiary support after a reasonable opportunity for further investigation 
or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so 
identified, are reasonably based on belief or a lack of information.



Rule 11 Sanctions
Rule 11(c) Sanctions.

If, after notice and a reasonable opportunity to respond, the 
court determines that Rule 11(b) has been violated, the 
court may impose an appropriate sanction on any attorney, 
law firm, or party that violated the rule or is responsible for 
the violation. Absent exceptional circumstances, a law firm 
must be held jointly responsible for a violation committed by 
its partner, associate, or employee. …



Rule 11 Safe Harbor
� Rule 11(c)(2) contains a “safe harbor” provision

� Attorney must serve a motion for sanctions at least 21 days 
before filing it, in order to give the allegedly offending 
attorney a chance to correct the problem

� Motion cannot be filed until the time passes, and only if the 
attorney does not withdraw or appropriately correct the 
challenged paper, claim, defense, contention, or denial within 
the safe harbor period



Sanctions for Abusive Litigation 

Tactics

� California State Court—Cal. Civ. P. 128.7
� Similar to Rule 11
� Also contains a “safe harbor” provision

� Sanctions under 128.7 can only arise from pleadings or other filings (not 
discovery)

� Party facing sanctions has a 30-day grace period after being served with 
the sanctions motion to withdraw or amend the filing in question



Civil Liability for Abusive 

Litigation Practice

� Contempt of court

� Malicious prosecution

� Legal malpractice



Malicious Prosecution
� Sounds in tort

� To establish a cause of action for malicious prosecution, 
plaintiff must show that the action was brought
1. by defendant, and legally terminated in plaintiff's favor;
2. without probable cause; and
3. with malice



“Probable Cause” in Malicious 

Prosecution Context
� Probable cause = “an honest belief after a reasonable 
investigation that the client has a tenable claim, and that a 
reasonable attorney after a reasonable investigation would 
have thought it tenable”



Other Remedies for Abuse of 

Litigation—Anti-SLAPP

� What are SLAPPs?
� “Strategic Lawsuits Against Public Participation”
� SLAPPs are civil complaints or counterclaims (against either an 
individual or an organization) in which the alleged injury was 
the result of petitioning or free speech activities protected by 
the First Amendment

� SLAPPs are often brought by corporations, real estate 
developers, or government officials and entities against 
individuals who oppose them on public issues

� SLAPPs are often based on ordinary civil tort claims such as 
defamation, conspiracy, and interference with prospective 
economic advantage



Anti-SLAPP Statutes
� California and other states have anti-SLAPP statutes

� Cal. Code Civ. P. § 425.16, gives SLAPP targets an 
opportunity to have the court rule at the outset whether a 
SLAPP filer can show a probability of winning the suit

� If the judge finds that the filer cannot prove that the case has 
a probability of winning, the court will “strike” the 
complaint, and dismiss the suit

� The court will also order the filer to pay to the SLAPP target 
his or her attorneys' fees and costs
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Discovery Tactics



Is Discovery Synonymous With Abuse?

� Attorney:  When did you review those documents?

� Witness:  What do you mean by “when”?

� Attorney:  The documents that were reviewed, when were 
they located?

� Witness:  They were located … what do you mean by 
“where”?



Abusive Lawyer Tactics
� Principe v. Assay Partners, 154 Misc. 2d 702 (N.Y. Sup. Ct. 
1992) – book pp. 459-460
� Opposing counsel to female attorney:

� “I don’t have to talk to you, little lady.”

� “Tell that little mouse over there to pipe down.”

� “Be quiet, little girl.”

� “Go away, little girl.”



Failure to answer and 

intentionally evasive answers
Q. Sir, were you involved in flipping that property?
A. You tell me.
Q. Sir, I'm going to ask the questions. You're going to answer the question.
A. I just responded with a question.
Q. Were you involved in flipping the property at 207 North Rutherford?
A. You tell me. And you provide that evidence to the court.
Q. It doesn't work that way, sir.
A. Yes, it does. That's my answer. Listen, we can go around in circles and you'll 
end up with the same answer. You tell me. You're that good. You're hired by 
GMAC.

Q. Sir, my question is, and I expect an answer.
A. I can't recall.
Q. Were you involved in flipping 207 North Rutherford?
A. I can't recall. I'm involved in flipping you.

� Wider Dep., Sept. 26, 2007, 253:12-254:11.



Sanctions
� As discussed above, the court may impose an appropriate sanction-
including the reasonable expenses and attorney's fees incurred by 
any party-on a person who impedes, delays, or frustrates the fair 
examination of the deponent. Fed.R.Civ.P. 30(d)(2). As with Rule 
37(a)(5)(A), an award of costs and fees under Rule 30(d)(2) may 
be used to compensate the party aggrieved by the frustration of 
the deposition.

� 75% of the time spent deposing Wider was time wasted due to 
Wider's frustration of fair examination. Therefore, the Court will 
impose upon Wider a sanction consisting of the costs incurred in 
connection with his deposition ($3685.66), plus 75% of the 
attorney's fees incurred in connection with the deposition 
($12,610.95), or $16,296.61.
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Negotiation and Trial Tactics



Rule 3.4(a), (b), (c)
A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or 
unlawfully alter, destroy or conceal a document or other 
material having potential evidentiary value. A lawyer shall not 
counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, 
or offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a 
tribunal except for an open refusal based on an assertion that 
no valid obligation exists; …



Rule 3.4(f)
A lawyer shall not:

…

(f) request a person other than a client to refrain from 
voluntarily giving relevant information to another party 
unless:

(1) the person is a relative or an employee or other agent of a 
client; and

(2) the lawyer reasonably believes that the person's interests 
will not be adversely affected by refraining from giving such 
information.



Rule 3.5(d)
� Rule 3.5 – Impartiality and Decorum of the Tribunal

A lawyer shall not:

… (d) engage in conduct intended to disrupt a tribunal.

� Cmt. [5] –The duty to refrain from disruptive conduct 
applies to any proceeding of a tribunal, including a 
deposition.



Ethics of Negotiation
� Model Rule 4.1 –Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not 
knowingly:
(a) make a false statement of material fact or law to a third 
person; or
(b) fail to disclose a material fact when disclosure is necessary to 
avoid assisting a criminal or fraudulent act by a client, unless 
disclosure is prohibited by Rule 1.6.



Ethics of Negotiation
� Comments to Model Rule 4.1—Misrepresentation

cmt. [1] A lawyer is required to be truthful when dealing with 
others on a client’s behalf, but generally has no affirmative duty to 
inform an opposing party of relevant facts.A misrepresentation 
can occur if the lawyer incorporates or affirms a statement of 
another person that the lawyer knows is false. Misrepresentations 
can also occur by partially true but misleading statements or 
omissions that are the equivalent of affirmative false statements. 
For dishonest conduct that does not amount to a false statement or 
for misrepresentations by a lawyer other than in the course of 
representing a client, see Rule 8.4.



Settlement Talk Situations
� Situation 1: Lying About Authorized Limits

� Your clients, the defendants, have told you that you are 
authorized to pay $750,000 to settle the case.  In settlement 
negotiations, after you offer $650,000, the plaintiffs’ attorney 
asks, “Are you authorized to settle fore $750,000?”  Can you 
reply, “No, I’m not”?

� Is lying about an authorized limit a statement of material fact?
� How do you avoid the problem?



Settlement Talk Situations
� Situation 5: Statements Regarding What Your Client Will 

Accept
� Client has authorized you to accept a settlement no less than 

$8 million with interest at the prime rate.
� Which can you say:
1. “My client does not want to accept less than $10 million at 

prime plus two percent interest.”
2. “My client will not agree to less than $10 million at prime plus 

two percent interest.”



Trial Tactics
� Rule 3.5 – Impartiality and Decorum of the Tribunal
A lawyer shall not:
(a) seek to influence a judge, juror, prospective juror or other official by means 

prohibited by law;
(b) communicate ex parte with such a person during the proceeding unless 

authorized to do so by law or court order;
(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;
(2) the juror has made known to the lawyer a desire not to communicate; or
(3) the communication involves misrepresentation, coercion, duress or 
harassment; or

(d) engage in conduct intended to disrupt a tribunal.



Professor Flavia Berys
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and Criticizing Judges



What Makes a Case High Profile?What Makes a Case High Profile?What Makes a Case High Profile?What Makes a Case High Profile?



Headlines

�Never say anything that 
you do not want to be 
read on page one of the 
newspaper

� And remember, 
sometimes the best 
thing to say is nothing at 
all



Checklist for a Quote
� Lawful

� Ethical

� Non defamatory

� Non invasive of privacy rights

� Interesting

� True

� Insightful

� Delivered with poise



Off the Record?



Trial Publicity Rules
Model Rule 3.6

(a) A lawyer who is participating or has participated in the 
investigation or litigation of a matter shall not make an 
extrajudicial statement that the lawyer knows or reasonably 
should know will be disseminated by means of public 
communication and will have a substantial likelihood of
materially prejudicing an adjudicative proceeding in the 
matter.



Trial Publicity Rules
Model Rule 3.6(b)

(b) Notwithstanding paragraph (a), a lawyer may state:
(1) the claim, offense or defense involved and, except when prohibited 
by law, the identity of the persons involved;

(2) information contained in a public record;
(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;
(5) a request for assistance in obtaining evidence and information 
necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, 
when there is reason to believe that there exists the likelihood of 
substantial harm to an individual or to the public interest; and …



Trial Publicity Rules
Model Rule 3.6

(b) (7) in a criminal case, in addition to subparagraphs (1) 
through (6):
(i) the identity, residence, occupation and family status of the 
accused;

(ii) if the accused has not been apprehended, information 
necessary to aid in the apprehension of that person;

(iii) the fact, time and place of arrest; and
(iv) the identity of investigating and arresting officers or agencies 
and the length of the investigation.



Trial Publicity Rules
Model Rule 3.6
(c) Notwithstanding paragraph (a), a lawyer may make a 
statement that a reasonable lawyer would believe is required 
to protect a client from the substantial undue prejudicial 
effect of recent publicity not initiated by the lawyer or the 
lawyer's client. A statement made pursuant to this paragraph 
shall be limited to such information as is necessary to 
mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a 
lawyer subject to paragraph (a) shall make a statement 
prohibited by paragraph (a).



Trial Publicity Rules
California Rule 5-120 is almost exactly like Model Rule 3.6, 
except California does not have subsection (d) of Rule 3.6:

(d) No lawyer associated in a firm or government agency 
with a lawyer subject to paragraph (a) shall make a statement 
prohibited by paragraph (a).



Criticizing the Judge
� Model Rule 8.2 Judicial and Legal Officials

(a) A lawyer shall not make a statement that the lawyer knows 
to be false or with reckless disregard as to its truth or falsity 
concerning the qualifications or integrity of a judge, 
adjudicatory officer or public legal officer, or of a candidate 
for election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall 
comply with the applicable provisions of the Code of Judicial 
Conduct.
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http://www.flickr.com/photos/pix_/206005034/



Why Allow Attorney Advertising?
Comment - Rule 7.2
[1] To assist the public in obtaining legal services, lawyers should be 
allowed to make known their services not only through reputation 
but also through organized information campaigns in the form of 
advertising. Advertising involves an active quest for clients, 
contrary to the tradition that a lawyer should not seek clientele. 
However, the public's need to know about legal services can be 
fulfilled in part through advertising. This need is particularly acute 
in the case of persons of moderate means who have not made 
extensive use of legal services. The interest in expanding public 
information about legal services ought to prevail over 
considerations of tradition. Nevertheless, advertising by lawyers 
entails the risk of practices that are misleading or overreaching.



Overview of the Rules
� Rule 7.1 establishes a general rule of “don’t lie, don’t 
mislead, don’t create unjustified expectations regarding a 
potential result.”

� Rule 7.2 sets forth the rules for advertising

� Rule 7.3 sets forth the prohibition against in-person 
solicitation

� Rules 7.4 & 7.5 deal with the particulars of identifying fields 
of practice, and firm names and letterheads, announcements, 
business cards, etc.



Model Rules Governing Advertising
Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer 
may advertise services through written, recorded or 
electronic communication, including public media.

…

(c) Any communication made pursuant to this rule shall include 
the name and office address of at least one lawyer or law firm 
responsible for its content.



Model Rules Governing Advertising
Rule 7.2(b) Advertising
(b) A lawyer shall not give anything of value to a person for recommending the 

lawyer's services except that a lawyer may
(1) pay the reasonable costs of advertisements or communications permitted by 
this Rule;
(2) pay the usual charges of a legal service plan or a not-for-profit or qualified 
lawyer referral service. A qualified lawyer referral service is a lawyer referral 
service that has been approved by an appropriate regulatory authority; and
(3) pay for a law practice in accordance with Rule 1.17; and
(4) refer clients to another lawyer or a nonlawyer professional pursuant to an 
agreement not otherwise prohibited under these Rules that provides for the 
other person to refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not exclusive, and
(ii) the client is informed of the existence and nature of the agreement.



Reciprocal Referral Agreements
� Comment [8] to 7.2: A lawyer also may agree to refer 
clients to another lawyer or a nonlawyer professional, in 
return for the undertaking of that person to refer 
clients or customers to the lawyer. Such reciprocal referral 
arrangements must not interfere with the lawyer’s professional 
judgment as to making referrals or as to providing substantive 
legal services. See Rules 2.1 and 5.4(c). Except as provided in 
Rule 1.5(e), a lawyer who receives referrals from a lawyer or 
nonlawyer professional must not pay anything solely for the 
referral, but the lawyer does not violate paragraph (b) of this Rule 
by agreeing to refer clients to the other lawyer or nonlawyer 
professional, so long as the reciprocal referral agreement is not 
exclusive and the client is informed of the referral agreement. 



Model Rules Governing Advertising
Rule 7.3 Direct Contact with Prospective Clients

(a) A lawyer shall not by in-person, live telephone or real-
time electronic contact solicit professional employment from 
a prospective client when a significant motive for the lawyer's 
doing so is the lawyer's pecuniary gain, unless the person 
contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional 
relationship with the lawyer.



Model Rules Governing Advertising
Rule 7.3 Direct Contact with Prospective Clients

(b) A lawyer shall not solicit professional employment from a 
prospective client by written, recorded or electronic 
communication or by in-person, telephone or real-time 
electronic contact even when not otherwise prohibited by 
paragraph (a), if:

(1) the prospective client has made known to the lawyer 
a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or 
harassment.



Model Rules Governing Advertising
Rule 7.3 Direct Contact with Prospective Clients

(c) Every written, recorded or electronic communication from a 
lawyer soliciting professional employment from a prospective 
client known to be in need of legal services in a particular 
matter shall include the words "Advertising Material" on the 
outside envelope, if any, and at the beginning and ending of any 
recorded or electronic communication, unless the recipient of the 
communication is a person specified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may 
participate with a prepaid or group legal service plan operated by 
an organization not owned or directed by the lawyer that uses in-
person or telephone contact to solicit memberships or 
subscriptions for the plan from persons who are not known to need 
legal services in a particular matter covered by the plan.



Model Rules Governing Advertising
Rule 7.4 Communication of Fields of Practice and Specialization
(a) A lawyer may communicate the fact that the lawyer does or does 
not practice in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United 
States Patent and Trademark Office may use the designation "Patent 
Attorney" or a substantially similar designation.

(c) A lawyer engaged in Admiralty practice may use the designation 
"Admiralty," "Proctor in Admiralty" or a substantially similar 
designation.

(d) A lawyer shall not state or imply that a lawyer is certified as a 
specialist in a particular field of law, unless:
(1) the lawyer has been certified as a specialist by an organization 
that has been approved by an appropriate state authority or that has 
been accredited by the American Bar Association; and
(2) the name of the certifying organization is clearly identified in the 
communication.
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Overview of Lawyer as Advisor
� Model Rules Preamble—as a representative of clients, a 
lawyer performs various functions
� As advisor, a lawyer provides a client with an informed 
understanding of the client's legal rights and obligations and 
explains their practical implications

� As advocate, a lawyer zealously asserts the client's position 
under the rules of the adversary system

� As negotiator, a lawyer seeks a result advantageous to the 
client but consistent with requirements of honest dealings with 
others

� As an evaluator, a lawyer acts by examining a client's legal 
affairs and reporting about them to the client or to others
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The Senior Associate’s Serious 

Dilemma



The Associate’s Dilemma—No. 1
� What do you do when a senior associate or partner at your 
firm asks you for work product that you think is not correct, 
or that reaches the wrong legal conclusion?

� What happens if you refuse to do the work?



The Associate’s Dilemma—No. 2
� What if you learn of unethical behavior by one of your 
superiors?

� Do you have to report the ethical violation?

� As a practical matter, how could your reporting affect you?



Model Rule 5.1
� Rule 5.1 Responsibilities of Partners, Managers, and Supervisory 
Lawyers
(a) A partner in a law firm, and a lawyer who individually or 
together with other lawyers possesses comparable managerial 
authority in a law firm, shall make reasonable efforts to ensure 
that the firm has in effect measures giving reasonable 
assurance that all lawyers in the firm conform to the Rules of 
Professional Conduct.

� Rule 5.1(a) does not specify what measures constitute “reasonable 
efforts” or what level of confidence qualifies as “reasonable 
assurance” in terms of achieving lawyers' compliance with ethics 
rules

� These determinations are fact-specific



Model Rule 5.1
Rule 5.1 Responsibilities of Partners, Managers, and Supervisory 
Lawyers
(b) A lawyer having direct supervisory authority over another 
lawyer shall make reasonable efforts to ensure that the other 
lawyer conforms to the Rules of Professional Conduct.



Model Rule 5.1
� Rule 5.1(b) does not specify what a lawyer must do to have made 
“reasonable efforts” to ensure professionally responsible conduct 
by lawyers he or she directly supervises

� At the very least, supervisory lawyers “must be available to answer 
questions from other lawyers and if they notice that a supervised 
lawyer's conduct raises a question as to whether an ethical 
problem exists, the supervisory lawyer must address the situation 
promptly.”



Model Rule 5.1
Rule 5.1 Responsibilities of Partners, Managers, and Supervisory 
Lawyers
(c) a lawyer shall be responsible for conduct of such a person that 
would be a violation of the Rules of Professional Conduct if 
engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific 
conduct, ratifies the conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority 
in the law firm in which the person is employed, or has direct 
supervisory authority over the person, and knows of the conduct 
at a time when its consequences can be avoided or mitigated but 
fails to take reasonable remedial action.



Model Rule 5.2
Rule 5.2 Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by the Rules of Professional Conduct 
notwithstanding that the lawyer acted at the direction of 
another person.

(b) A subordinate lawyer does not violate the Rules of 
Professional Conduct if that lawyer acts in accordance with a 
supervisory lawyer's reasonable resolution of an arguable 
question of professional duty.



What Rule 5.2 Means to You
� Although a lawyer is not relieved of responsibility for a 
violation by the fact that the lawyer acted at the direction of a 
supervisor, that fact may be relevant in determining whether 
a lawyer had the knowledge required to render conduct a 
violation of the Rules

� For example, if a subordinate filed a frivolous pleading at the 
direction of a supervisor, the subordinate would not be guilty 
of a professional violation unless the subordinate knew of the 
document's frivolous character



What Rule 5.2 Means to You
� When lawyers in a supervisor-subordinate relationship 
encounter a matter involving professional judgment as to 
ethical duty….

� If the question can reasonably be answered only one way, the 
duty of both lawyers is clear and they are equally responsible 
for fulfilling it

� However, if the question is reasonably arguable, someone has 
to decide upon the course of action. That authority ordinarily 
reposes in the supervisor…



Model Rule 8.4 & California Rule 

1-100 Comparison

� Model Rule 8.4(a) states that it is professional misconduct 
for a lawyer to violate or attempt to violate the Rules of 
Professional Conduct
� The California standard is substantively similar
� Cal. Rule 1-100 gives the State Bar Board of Governors the 
power to discipline lawyers for a willful breach of any Cal. Rule



Model Rule 8.4 & California Rule 

1-100 Comparison

� Model Rule 8.4(a) also provides that a lawyer must not 
“knowingly assist or induce another to [violate a Rule of 
Professional Conduct], or do so through the acts of another.”
� Similarly, California lawyers must not “knowingly assist in, 
solicit, or induce” any violation of the Cal. Rules or Cal. Bus. 
& Prof. Code; see Rule 1-120



In re Himmel, 112 Ill. 2d 531 (1988)

� Held that lawyers have an “absolute duty” to report unethical 
behavior

� BUT California lawyers do not have the duty to 
report the misconduct of other lawyers or judges

� See L.A. Op. 1986-440 (while there is no duty to report 
unethical conduct, lawyers “can and should consider the 
seriousness of the offense and its potential impact upon the 
public and profession, and may consistent with the ethical 
obligations of the [CRPC], report such conduct”)
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Billing Practices of Billy Shears
� Billy bills when he thinks about a case—even if it’s in the 
shower



Billing Practices of Billy Shears
� Billy bills one client for travel, and another client for 
reviewing that client’s file on the same flight



Billing Practices of Billy Shears
� Billy bills in quarter-hour increments, instead of .1 (tenths) 
of an hour (i.e. six minute increments)



Billing Practices of Billy Shears
� Billy bills for work done while watching television—
“discounted” of course because he figure he pays attention 
about 75% of the time



Billing Practices of Billy Shears
� Billy recycles work product but charges as if it had not been 
done before
� Charges client A for 20 hours of research and 10 hours of writing
� For client B, charges for revising the brief (2 hours), and then charges 
again for 20 hours of research

� Reasoning, “Client B got a 8 hour discount because I had the special 
expertise!”



Billing Practices of Thurston Prager
� Thurston negotiates flat fee billing agreements with his 
clients, where he charges a minimum of two hours for any 
court appearance, even if it takes less time
� Last week, he scheduled three appearances starting at 9 a.m. 
and was done by 10:15 a.m.

� He billed six hours and then went out to the golf course



Nonbillable Realities
� Work necessities that you can’t bill for

� Practice group and administrative meetings
� Time sheets
� Client “pitches”
� Other business development
� Interviewing new recruits
� Employee management
� Conflicts
� Keeping up to speed on your industry



Overview of Client Trust Accounting
� California Rule 4-100 requires attorneys to deposit funds 
received or held for the benefit of clients in a trust account 
separate from the attorney’s own funds (no commingling!)

� Client funds that earn revenue in excess of the cost of 
maintaining the account must be deposited for the benefit of 
the client

� ABA Rule 1.15 is very similar

� A substantial percentage of State Bar disciplinary proceedings 
involves claims of lawyer mishandling of client trust accounts 
and property



Overview of Client Trust Accounting
� The California State Bar Association maintains an online 
handbook on client trust accounting



IOLTA Accounts
� Interest earned from IOLTA accounts funds the Legal 
Services Trust Fund Program of the State Bar
� Provides legal services for indigent clients
� In California, IOLTA interest income supports approximately 
100 nonprofit legal aid organizations

� Examples of 2007-2008 recipients:
� USD Legal Clinics

� San Diego Volunteer Lawyer Program

� Legal Aid Society of San Diego, Inc.

� See all 100 here: http://calbar.ca.gov/calbar/pdfs/IOLTA/JGP_LegAid-
Grant-List.pdf
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Purpose of Judicial Ethics Codes
� An independent, fair and impartial judiciary is indispensable 
to our system of justice

� Our legal system is based upon the principle that an 
independent, impartial, and competent judiciary, composed 
of men and women of integrity, will interpret and apply the 
law that governs our society

� Judges must respect and honor the judicial officer as a public 
trust



Fundamental Precepts
� Judges should maintain the dignity of judicial office at all 
times, and avoid both impropriety and the appearance of 
impropriety in their professional and personal lives

� They should aspire at all times to conduct that ensures the 
greatest possible public confidence in their independence, 
impartiality, integrity, and competence



Four Canons of Judicial Ethics
� CANON 1: A judge shall uphold and promote the independence, 
integrity, and impartiality of the judiciary, and shall avoid 
impropriety and the appearance of impropriety

� CANON 2: A judge shall perform the duties of judicial officer 
impartially, competently, and diligently

� CANON 3: A judge shall conduct the judge’s personal and 
extrajudicial activities to minimize the risk of conflict with the 
obligations of judicial office

� CANON 4: A judge or candidate for judicial officer shall not 
engage in political or campaign activity that is inconsistent with 
the independence, integrity, or impartiality of the judiciary



Some Rules Under Canon 1
� Rule 1.1—Judge shall comply with the law

� Rule 1.2—Must act to promote public confidence in 
independence, integrity, and impartiality of the judiciary

� Rule 1.3—Judge shall not abuse the prestige of judicial office 
to promote personal economic interests
� Cannot accept payment for an appearance, speech or 
article related to official duties

� Must be careful in providing references or recommendations



Some Rules Under Canon 2
� Rule 2.1—Duties of judicial office take precedence

� Rule 2.2—Shall uphold and apply law and perform all duties 
fairly and impartially

� Rule 2.3—Prohibits bias, prejudice and harassment on base 
of race, sex, gender, religion, national origin, ethnicity, 
disability, age, sexual orientation, marital or socioeconomic 
status, political affiliation, or against parties, witnesses, 
lawyers or others

� Rule 2.4—Cannot be swayed by public fervor or own 
relationships



Some Rules Under Canon 2
� Rule 2.6—Must ensure right to be heard

� Cannot deny right to anyone with legal interest in proceeding
� Cannot coerce settlement

� Rule 2.7—Responsibility to decide
� Rule 2.8—Decorum, demeanor, and communication with 
jurors
� Shall require order and decorum
� Shall be patient, dignified, and courteous to all whom judge 
deals with in an official capacity

� Rule 2.9—Prohibition against substantive ex parte 
communications, and required corrective action



Some Rules Under Canon 2
� Rule 2.10—Judicial statements on pending and impending 
cases
� Shall not make any public statement reasonably expected to 
affect the outcome or fairness of a matter

� Shall not make any nonpublic statement that might substantially 
interfere with a fair trial or hearing



Some Rules Under Canon 2
� Rule 2.11–Disqualification

� Judge must disqualify himself or herself if
� Has a personal bias about a party or party’s lawyer
� Has personal knowledge of disputed facts
� His or her law firm handled the matter while judge was there
� As government official, judge served as counsel in the case
� Judge, spouse, or minor child owns a financial interest in a party
� A close relative is a party or attorney
� Other circumstances that would cause a reasonable person to question 

impartiality, such as:
� Party’s aggregate contributions to the judge’s campaign
� Public statement making judge appear impartial

� Except for personal bias, judge can disclose on record grounds for 
disqualification, and parties can consider waiver



Some Rules Under Canon 3
� Rule 3.6—Judge cannot hold membership in any 
organization that practices invidious discrimination on the 
basis of race, sex, gender, religion, national origin, ethnicity, 
or sexual orientation
� Cannot use the benefits or facilities of such an organization, 
either, if the judge knows or should know that it practices such 
discrimination



Some Rules Under Canon 3
� Rule 3.7—Participation in civic, charitable, etc. 
organizations
� Judge cannot solicit contributions from anyone but judge’s 
family or other judges that he/she does not supervise

� Cannot solicit membership, except for law/legal system 
organizations

� Cannot appear or speak at program, or receive award, and let 
title be affiliated except for law/legal system 
organizations

� Cannot serve as officer, director, trustee or nonlegal advisor 
unless it is unlikely the organization will be engaged in legal 
proceedings before the judge or his court



Some Rules Under Canon 3
� Rule 3.8—Limits on judges as fiduciaries

� Rule 3.10—Judges cannot practice law



Some Rules Under Canon 3
� Rule 3.13—Limits on acceptance of gifts

� General rule—judges cannot accept gifts form an “interested 
person” or someone whose interested can be substantially 
affected by the judge

� Can accept gifts where there is no risk acceptance would appear 
to undermine the judge’s independence, integrity, or 
impartiality

� Judges should never ask for gifts, or accept gifts in return for 
performing an official act



Some Rules Under Canon 3
� Rule 3.13—Limits on acceptance of gifts

� As value of the benefit, or likelihood that the source of the gift 
will appear before the judge, increases, the judge either:
� Cannot accept the gift (if prohibited by law, or if it would appear to a 
reasonable person to undermine judge’s independence, integrity, or 
impartiality); OR

� If above a certain value, is required to report it on the annual financial 
disclosure report



Some Rules Under Canon 3
� Items that are not gifts

� Personal social hospitality
� Greeting cards, plaques and certificates
� Commercial discounts (unrelated to judicial status)
� Rewards and prizes in public contests
� Anything for which market value is paid



Some Rules Under Canon 3
� Gifts that can be accepted

� Gifts incident to a public testimonial and commensurate to the 
occasion

� Books and resources for official use
� Invitations to law-related functions and educational activities
� Gifts from relatives and friends
� Employment-related benefits



Rules Under Canon 4
� Canon 4 is all about limitations on political and campaign 
activities, including
� Acting as a leader in a political organization
� Making political speeches
� Soliciting funds or contributions
� Using court staff or facilities in a campaign for judicial office
� Making political pledges or contributions inconsistent with an 
impartial judiciary

� Having others act on the judge’s behalf to do prohibited things


